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In the leading case of U. S. v. Lee, 106 U. 
§. 195, the United States Supreme Court con- 
sidered whether the suit was one against the 
United States within the recognized rule that 
the government without its consent cannot be 
sued directly in any court by original process 
asa defendant. In the very recent case of 
Tindal & Boyles v. Wesley the same court 
decided that whether a particular suit is one 
against the State, within the meaning of the 
constitution, must depend upon the same 
principles that determine whether a particular 
suit is one against the United States. In the 
last mentioned case they hold further that 
the settled doctrine of that court wholly pre- 
cludes the idea that a suit against individuals 
to recover possession of real property is a 
suit against the State, simply because the de- 
fendant holding possession happens to be an 
officer of the State and asserts that he is law- 
fully in possession on its bebalf. Whether 
the one or the other party is entitled in law. 
to possession is a judicial, not an executive 
or legislative question. It does not cease to 
be a judicial question because the defendant 
claims that the right of possession is in the 
government of which he is an officer or agent. 
The case here, they say, is not one in which 
judgment is asked against the defendant as 
an Officer of the State, nor one in which the 
plaintiff seeks to compel the specific perform- 
ance by the State of any contract alleged to 
have been made by it, nor to enforce the dis- 
charge by the defendants of any specific duty 
enjoined by the State. The eleventh amend- 
ment gives no immunity to officers or agents 
of States in withholding the property of a 
citizen without authority of law. The court 
was of the opinion that this suit is not one 
against the State within the meaning of the 
eleventh amendment, and as the record be- 
fore it showed that the plaintiff owns the 
premises and is entitled to possession, as 
against the defendant, the judgment was af- 
firmed. 

A recent Illinois case (Potts v. Breen, 47 
N. E. Rep. 81) presents the question 
whether or not State boards of health or 








school directors acting under their orders or 
otherwise have inherent power to impose the 
requirement of vaccination as a condition of 
admission to the public schools. The court 
held in the negative, deciding also that the 
statute creating such board and giving it 
general supervisory power over the health 
and lives of citizens, could not be held to 
confer power to prescribe conditions upon 
which the citizen of the State may exercise 
rights and privileges guaranteed to him by 
public law. The right to attend school being 
given by statute to every child of proper age 
in the State, and there being no express au- 
thority to make vaccination a condition to 
attendance, boards of health or school boards 
cannot require it where smallpox does not 
exist in the community, and where there is 
no cause to apprehend that it is approaching 
the vicinity of the school, or likely to become 
prevalent there. The power to compel vac- 
cination, they say, or to require it as a con- 
dition precedent to the exercise of some right 
or privilege guarantied to the citizen by pub- 
lic law, can be derived from no other source 
than the general police power of the State, 
and can be justified upon no other ground 
than as a necessary means of preserving the 
public health. Without the necessity, or rea- 
sonable grounds upon which to conclude that 
such necessity exists, the power does not ex- 
ist. Assuch the board of health has no 
more power over the public schools than over 
private schools or other public assemblages, 
and its order applying to public schools only, 
requiring vaccination as a prerequisite to 
the exercise of the right to attend a public 
school could be justified only upon reason- 
able grounds appearing that the contagion of 
smallpox would more likely originate in or be 
disseminated from the public schools than 
from other assemblages. Whether it might 
be invested with power in this respect is a 
question not involved here, and not necessary 
to consider. While school directors and 
boards of education are invested with power 
to establish, provide for, govern, and regu- 
late public schools, they are in these respects 
nowise subject to the direction or control of 
the State board of health, and, as before 
pointed out, they have no authority to ex- 
clude children from the public schools on the 
ground that they refuse to be vaccinated, 
unless, indeed, in cases of emergency, in the 
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exercise of the police power, it is necessary, 
or reasonably appears to be necessary, to 
prevent the contagion of smallpox. Undoubt- 
edly, also children infected or exposed to 
smallpox may be temporarily excluded, or 
the school may be temporarily suspended ; 
but, like the exercise of similar power in 
other cases, it is justified by the emergency, 
and, like the necessity which gives rise to it, 
ceases when the necessity ceases. No one 
would contend that a child could be perma- 
nently excluded from a public school because 
it had been exposed to smallpox, or that the 
school could be permanently closed, because 
of the remote fear that the disease of small- 
pox might appear in the neighborhood, and 
that, if the school should then be open and 
children in attendance upon it, the public 
would be exposed to the contagion. And, 
upon’ the same line of reasoning, without a 
law making vaccination compulsory, or pre- 
scribing it, upon grounds deemed sufficient 
by the legislature as necessary to the public 
health, as a condition of admission to or at- 
tendance upon the public schools, neither the 
State board nor any local board has any 
power to make or enforce a rule or order 
having the force of a general law in the re- 
spects mentioned. 








NOTES OF RECENT DECISIONS. 


JupGes—Contempt—Civit Liasitiry.—A 
judge of court is not civilly liable to a person 
committed by him for contempt while sitting 
as district judge, and having general jurisdic- 
tion of contempts, irrespective of his motive 
in so doing, and though the alleged con- 
temptuous acts were not in law contempt, and 
the person charged was not guilty of such 
acts. That proposition of law was asserted 
by the Court of Civil Appeals of Texas in 
Taylor v. Goodrich, 40 S. W. Rep., who 
also held that a proceeding for contempt is 
not a ‘‘criminal case,’’ in which the governor 
has, under the constitution, the pardoning 
power. Upon the first proposition the court 
quote approvingly the view and language of 
the United States Supreme Court in Bradley 
v. Fisher, 13 Wall. 344. 





Lire INSURANCE — CONSTRUCTION OF POL- 
1cy—ConrF ict or Laws.—In Knights Tem- 








plars & Masonic Mut. Aid Asso. v. Greene, 
79 Fed. Rep. 460, decided by the United 
States Circuit Court, Southern Dist. of Ohio, 
it was held that language in a life insurance 
policy designating the beneficiary must, sub- 
ject to limitations of the statute or charter 
as to who may be designated, be regarded as 
the language of the insured alone, and is to 
be treated as of a testamentary character, 
and should receive as nearly as_ possible the 
same construction as if used in a will under 
the came circumstances. Therefore, under 
a policy, issued in Ohio, payable to the heirs 
of the insured, who was domiciled in New 
York, and all the possible objects of whose 
bounty lived there, the court must determine 
by the law of New York who are his heirs. 
It was further held that under the New York 
decisions the meaning and scope of the word 
‘theirs,’’ when used to designate those who 
are to take personal property, either ina 
will or in any document having the same 
effect as a testament, as in a life insurance 
policy, are to be determined from the con- 
text and the circumstances; and that, there- 
fore, in New York the proceeds of a policy 
of life insurance payable to the ‘‘heirs’’ of 
the insured are to be distributed to those 
who would take his personal estate in case of 
intestacy, where it appears from the context 
and circumstances that such was his inten- 
tion. 





ConstTITUTIONAL LAw—ImpatRMENT OF Con- 
TRACT—MounicipaL CoRPORATION—BRIDGES— 
CHANGE OF STREET GrApE.—It is decided by 
the Supreme Court of the United States in 
Wabash R. Co. v. City of Defiance, 17 S. C. 
Rep. 748, that a city ordinance granting to 4 
railroad company permission to construct 
bridges over its track where it crosses public 
streets, passed pursuant to Rev. St. Ohio, § 
2640, giving the common council power to 
control all streets and bridges within the cor- 
poration, and to cause the same to be kept 
‘tin repair and free from nuisance,’’ does not 
constitute a contract, so as to preclude the 
council from so changing the grade of the 
street as to necessitate the removal of the 
bridges. The court said in part: 

In the case of Philadelphia, W. & B. R. Co.’s AD 
peal, 121 Pa. St. 44,15 Atl. Rep. 476, relied upon by 
the plaintiff in error, the legislature conferred upon 
the mayor and council of the city of Chester express 


authority to grant to certain railroad companies “the 
use and occupation of the streets, lanes, courts 
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alleys lying within three hundred feet of the said rail- 


roads, ° to be used and occupied by the said 
railroad companies, respectively, only so long as the 
said streets shall remain open to public use 
and travel,” etc. Pursuant to this authority, and to 
a city ordinance, a formal agreement was entered 
into between the city and the railroad company that a 
certain street should be opened to public use and 
travel; its grade established and fixed for the purpose 
of having the street cross the railroad at such a height 
above the track as would permit the free operation of 
the railroad under the street, and prevent the dan- 
gers of a level crossing. The railroad, on its part, 
contracted to build a bridge over its track. It was 
held that the city had power to make the contract; 
that the rights conferred by the contract upon the 
railroad company were inviolable; that there was no 
question as to its performance of the contract, and the 
question as to the right of the municipality to grant 
away the control of its streets was foreign to the dis- 
cussion. The city having enacted an ordinance alter- 
ing the grade of the street in such manner as to cross 
the railroad at a level, and thereby destroy the over- 
head crossing, it was held that this was a violation of 
the contract. 

There is no necessary conflict between that case and 
the position here assumed, as the act of the legisla- 
ture gave the city express permission to grant to the 
companies the use and occupation of its streets ‘“‘so 
long as the said streets shall remain open to 
public use and travel,” and declared that such grant 
sLould be ‘‘as valid and effectual to transfer the rights 
and privileges therein contracted for to the said rail- 
road companies, or any of them, as if made 
between individuals.’ If the court, however, is to 
be considered as holding that an agreement or license 
to construct bridges, which is silent as to time, should 
be construed as an agreement that they are to remain 
in perpetuity, we should find ourselves confronted 
with too many authorities to the contrary to accept it 
as a sound exposition of the law. 

Indeed, the general principle that the legislative 
power of a city may control and improve its streets, 
and that such power, when duly exercised by ordi- 
nances, will override any license previously given by 
which the control of a certain street has been sur- 
rendered to any individual or corporation, is so well 
established, both by the cases in this court and in the 
courts of the several States, that a reference to the 
leading authorities upon the subject is sufficient. In- 
deed, the right of a city to improve its streets by re- 
grading or otherwise is something so essential to its 
growth and prosperity that the common council can 
no more denude itself of that right than it can of its 
power to legislate for the health, safety, and morals 
of its inhabitants. 

In the early case of Goszler v. Corporation of 
Georgetown, 6 Wheat. 593, it was held that the power 
given to the corporation to grade the streets of the 
city was a continuing power, and the corporation 
might from time to time alter the grade so made. It 
was said by Mr. Chief Justice Marshall ‘that the 
power of graduating and levelling the streets ought 
not to be capriciously exercised. Like all power, it 
is susceptible of abuse. But it is trusted to the in- 
habitants themselves, who elect the corporate body, 
and who may therefore be expected to consult the in- 
terests of the town. * * * There may be circum- 
stances to produce a general desire to vary the grad- 
uation, to bring the streets more nearly ona level, 
than was contemplated in the first ordinance; and, if 
this may occur, we cannot say that the legislature 








could not intend to give this power of varying the 
graduation, when the words they employ are adapted 
to the giving of it.” 

In Northern Transp. Co..v. Chicago, 99 U. S. 635, 
which was an action to recover damages sustained by 
the construction of a tunnel under the Chicago river 
along the line of La Salle street, it was held that as 
the city was authorized by law to improve the street 
by building a bridge over or a tunnel under the river 
where it crossed the street, it incurred no liability 
for the damages unavoidably caused to adjoining 
property by obstructing the street or the river, unless 
such liability were imposed by statute; that, if the 
fee of the street be in the adjoining lot owner, the 
State has an easement to adapt it to easy and safe 
passage overits entire length and breadth; and that 
when making or improving the streets, in the exer- 
cise of an authority conferred by statute, the city is 
the agent of the State, and if it acts within that au- 
thority, and with due care, dispatch, and skill, it is 
not, at common law, answerable for consequential 
damages. 

In the recent case of Mayor & City Council of Balti- 
more v. Baltimore Trust & Guaranty Co., 166 U.S. 
, 17 Sup. Ct. Rep. 696, it was held that where the 
legislature of Maryland had given the mayor and city 
council of Baltimore power to regulate the use of the 
streets, lanes, and alleys in said city, by railway and 
other tracks, and the city council had by ordinance 
authorized the railway company “to lay down and 
construct double iron railway tracks for the purposes 
of doing business * * * on Lexington street west- 
wardly to Charles street from North street,” the city 
council might repeal such ordinance, so far as the 
existence of double tracks in that portion of Lexing- 
ton street lying between North and Charles streets 
would be inconsistent with the reasonable use of the 
street at.that point by the public and other vehicles. 

In Presbyterian Church vy. City of New York, 5 
Cow. 588, the corporation of the city had conveyed 
lands for the purposes of a church and cemetery, with 
a covenant for quiet enjoyment, and afterwards, pur- 
suant to a power granted by the legislature, passed a 
by-law prohibiting the use of these lands as a ceme- 
tery. It was held that a corporation could not by 
contract abridge its legislative power, and that this 
was nota breach of the eovenant which entitled the 
party to damages, but was arepeal of the covenant. 
See, also, Coates v. Mayor, etc., 7 Cow. 585. 

The case of ‘New York & N. E. R. Co. v. Town of 
Bristol, 151 U. S. 556, 14 Sup. Ct. Rep. 487, has an im- 
portant bearing upon the point in issue here. In that 
case an act of the legislature of Connectieut abolish- 
ing grade crossings, as a menance to public safety, 
was held to be an exercise of the police power of the 
State, and applicable to the charter of a railroad cor- 
poration which was subject to alteration and amend- 
ment by the legislature. The Supreme Court of Con- 
necticut held that the statute operated as an amend- 
ment to the charters of the railroad companies affected 
by it; that, as grade crossings are in the nature of 
nuisances, the legislature had a right to cause them to 
be abated, and to require either party to pay the 
whole ur any portion of the expense; that it was the 
settled policy of the State t» abolishgrade crossings as 
rapidly as could be reasonably done; and that all gen- 
eral laws and police regulations affecting corporations 
were binding upon them without their assent. This 
court affirmed the ruling of the Supreme Court of 
Connecticut, saying that ‘the governmental power of 
self-protection cannot -be contracted away, nor can the 
exercise of rights granted, nor the use of property, be 











32 CENTRAL LAW JOURNAL. No. 2 








withdrawn from the implied liability to governmental 
regulation in particulars essential to the preservation 
of the community from injury.” See, also, 2 Dill. 
Mun. Corp. §§ 685, 716; 2 Beach, Pub. Corp. §§ 1068, 
1208; Davis v. Mayor, etc., 14 N. Y. 506; Milhau v. 
Sharp, 27 N. Y. 611; Coleman v. Second Ave., R. 38 N. 
Y. 201; Detroit v. Ft. Wayne & E. R. Co., 90 Mich. 
646, 51 N. W. Rep. 688; Chicago, B. & Q. Ry. Co. v, 
City of Quincy, 139 Ill. 355, 28 N. E. Rep. 1069; Roa- 
noke Gas Co. v. Roanoke, 88 Va. 810, 14 S. E. Rep. 
665; Louisville City Ry. Co. vy. Louisville, 8 Bush. 415. 

While municipalities, when authorized so to do, 
doubtless have the power to make certain contracts 
with respect to the use of their streets, which are ob- 
ligatory upon them (New Orleans Gaslight Co. v. 
Louisiana Light & Heat Producing & Manufg. Co., 
115 U. S. 650, 6 Sup. Ct. Rep. 252; Waterworks Co. v. 
Rivers, 115 U.S. 674,6 Sup. Ct. Rep. 278; City Ry. 
Co. v. Citizens’ St. Ry. Co., 166 U. S. 557, 
17 Sup. Ct. Rep. 653; Indianapolis v. Indian- 

polis Gaslight & Coke Co., 66 Ind. 396; In- 
dianapolis v. Consumers’ Gas-Trust Co., 140 Ind. 107, 
389 N. E. Rep. 483), the general rule to be extracted 
rom the authorities is that the legislative power 
vested in municipal bodies is something which cannot 
be bartered away in such manner as to disable them 
from the performance of their publicfunctions. These 
bodies exercise only such powers ,as are delegated 
to them by the sovereign legislative body of the State. 
Such powers, however, are personal to the municipal- 
ities themselves, and, being conferred for the benefit 
of the whole people, in the absence of authority to 
that effect, cannot be bestowed, by contract or other- 
wise, upon individuals or corporations, in such man- 
ner as to be beyond revocation. Whatever construc- 
tion be given to the ordinance of December 20, 1887, 
it cannot be held to stand in the way ofa power to 
make such changes as the growth of population may 
seem to require. 

In the Matter of Opening First Street, 66 Mich. 42, 
383 N. W. Rep. 15, it was held that the laying out and 
opening of streets by the common council of the city 
isan exercise of legislative functions, and that any 
contract made by the city with an individual or cor- 
poration, by which it agrees that it will notin the 
future open or extendits streets in any particular 
place or part of the city, is an abnegation of its legis- 
lative power, unauthorized by its charter, and may 
be alike destructive of the convenience and prosperity 
of a municipality, and is void. See, also, Hood v. 
Lynn, 1 Allen, 108; Backus v. Lebanon, 11 N. H. 19; 
Brimmer vy. Boston, 102 Mass, 19. 

But, aside from the general power of municipalities 
to care for and improve their streets, an express 
power is given by section 2640 of the Revised Statutes 
of Ohio to the common council to care for, supervise, 
and control ‘all public highways, streets, avenues, 
alleys, sidewalks, public grounds and bridges within 
the corporation,” and ‘‘to keep the same open and in 
repair and free from nuisance.’? Under a similar 
power granted by congress to the corporation of the 
city of Washington, it was held by this court in Smith 
v. Corporation of Washington, 20 How. 135, that it in- 
cluded the power to alter, grade, or change the level 
of the land on which the streets, by the plan of the 
city, were laid out. It was said that, although “the 
plaintiff may have suffered inconvenience and been 
put to expense in consequence of such action, yet, as 
the act of the defendants is not unlawful or wrongful, 
they are not bound to make any recompense. It is 
what the law styles ‘damnum absque injuria.’ Pri- 
vate interests must yield to public accommodation. 








One cannot build his house on the top of a hill in the 
midst of a city, and require the grade of the street to 
conform to his convenience at the expense of that of 
the public.” To the same effect are Callender y, 
Marsh, 1 Pick. 417; Green v. Borough of Reading, 9 
Watts, 282; O’Connor v. Pittsburg, 18 Pa. St. 187, 
Ifthe duty required by the statutes in those cases 
can only be adequately performed by removing ob- 
structions in, or changing the grade of, streets, this 
must be regarded as fairly incidental to the power 
conferred, and individual proprietors are bound to 
acquiesce in the measure thus taken for the general 
good of the public. The Ohio courts seem also to 
have acted upon the same principles. Nor does the 
fact that the city has given its permission to a railway 
company to lay its rails upon or across a certain 
street deprive it of the power to improve and control 
such street, and adopt all needful rules and regula- 
tions for its use and management. Chicago, B. & Q. 
R. Co. v. City of Quincy, 136 Ill. 563,27 N. E. Rep. 192. 





CARRIERS OF PassENGERS — DANGEROUS 
PREMISES—INVITATION TO ENTER BaGeGaGe 
Room.—In Ill. Cent. R. Co. v. Griffin, 80 
Fed. Rep. 278, decided by the United States 
Circuit Court of Appeals, Seventh Circuit, it 
was held that where the owner of baggage 
enters a baggage room at a railway station at 
the invitation of the baggage master, for the 
purpose of pointing out the baggage wanted, 
and is injured by the falling of a defective 
door in an attempt to open it for the purpose 
of asking a street car motorman to wait, the 
questions of negligence and contributory 
negligence are for the jury ; there being testi- 
mony tending toshow defendant’s knowledge 
of the defect, and testimony—contradicted by 
plaintiff—tending to show she was told not 
to open the door. The court said in part: 


The primary question, upon which all other ques 
tions of importance in this case turn, is whether the 
railroad company was under any duty to the defend- 
ant in error tomake the baggage room a safe place. 
The contention of the plaintiff in error is that while 
railway waiting rooms, platforms, and the approaches 
thereto, are places to which the public having busi- 
ness with the railway company are invited, a baggage 
room is necessarily a private place, where the one 
who goes without invitation, express or implied, is 4 
trespasser, or at best a mere licensee, to whom n0 
duty is owing, and that in this case, there being 20 
pretense of an express invitation to the plaintiff to 
enter the room, there was no implied invitation, 
because she entered solely for her own convenience; 
the proper place for receiving her baggage being at 
the door or on the platform outside, and her presence 
inside being in no sense to the advantage of the com- 
pany. We do not agree that a baggage room at & rail- 
way station, when open for the reception and delivery 
of baggage, is a private room, as against owners of 
baggage who are permitted to enter. In its relation 
to the public, the company is represented by the bag- 
gage master or other employee whom it puts in charge 
of the room; and, if an owner of baggage enters upon 
the invitation or by permission of the baggage master, 
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itis the invitation or permission of the company; and 
whether, in a given instance, one who goes in by per- 
mission does it only for his own benefit, or for the ad- 
yantage of both parties, must ordinarily be a question 
forthe jury. If thereby the baggage master is aided 
in the performance of his duties or labors, the com- 
pany which he represents is benefited. In this case 
the baggage master was told before he opened the 
door that a part of three pieces of baggage was 
wanted, and it was certainly to his convenience that 
the part or piece desired should be pointed out with- 
out his being required to bring the three pieces to the 
door or platform; and when he passed in, leaving the 
door open and giving no admonition to Miss Griffin to 
stay out, it was, to say the very least, a question for 
the jury whether she was not invited to go in. In 
Bennett v. Railroad Co., 102 U. S. 577, 584, the court 
quotes with approval the following proposition from 
Campbell on Negligence: ‘The principle appears to 
be that invitation is inferred where there is a com- 
mon interest or mutual advantage, while a license is 
inferred where the object is the mere pleasure or 
benefit of the person using it.”” The evidence in that 
respect being suflicient to support the verdiet, it 
must be assumed, for the present purpose, that the 
entrance of the defendant in error into the baggage 
room was at the invitation and for the benefit of the 
railroad company, as well as for her own convenience; 
and, that conceded, the evidence which tended to es- 
tablish negligence on the part of the defendant, and 
freedom from fault on the part of the plaintiff, was 
such as to forbid the withdrawal of the case from the 


jury. 





AccipentT INsuRANCE—DEATH By Porson. — 
In Early v. Standard Life & Acc. Ins. Co., 
71 N. W. Rep. 500, decided by the Supreme 
Court of Michigan it was held that death re- 
sulted from poison, within the meaning of an 
accident insurance policy, in the case where 
the insured died some fifteen days after 
swallowing aqua ammonia as the effect of 
shock caused by taking such drug. It was 
further held that an accident insurance pol- 
icy providing ‘‘against the effect of injuries 
to the body caused by external, violent and 
accidental means,’’ with the condition not to 
cover death resultiig from poison, does not 
make the insurer liable where death has re- 
sulted from poison accidentally taken. The 
court said in part: 

It is admitted on the part of the defendant that Mr. 
Early’s death was caused by an accident (that is, that 
the taking of the aqua ammonia was accidental) ; and 
it is claimed, therefore, that the case is clearly within 
the exception to the policy which excludes from its 
terms death caused by accidental means resulting 
wholly or partly, directly or indirectly, from poison. 
It is further contended by counsel for defendant that 
the policy excepts death due to poison, without refer- 
ence to how the poisun causes the death, and without 
reference to any motive in the taking of it, or whether 
itis taken intentionally, voluntarily, or whether it is 
taken by oneself or administered by another person. 


There can be no question, under the testimony in this 
case, that aqua ammoniais a poison. Dr. Mulheron 





expressly states itto be. The deceased then came to 
his death, in our opinion, by poison. It was acci- 
dentally administered, supposing it to be another 
substance. This could not take the case out of the 
exception, but rather brings it within the exception. 
The great weight of authority is in favor of the 
proposition that it is not necessary that the poison be 
taken with intent to produce death, in order to defeat 
aclaim flowing from the right of membership. In 
Cole v. Insurance Co., 61 Law T. (N. S8.), 227, the pol- 
icy provided that the insured “‘shall not be entitled to 
make any claim under this policy; * ° that this 
insurance shall not extend to death by suicide * * * 
or to any death arising from disease, or by poison,” 
etc. It appeared that the insured by accident, drank 
a poisonous mixture or liquid in mistake for medi- 
cine which he was in the habit of taking, and shortly 
afterwards died from the effect. Verdict was directed 
for the defendant. On motion for new trial, Mr. Jus- 
tice Mathew, speaking for the court, said: “It is 
true that the policy in this case was intended to pro- 
vide against accidental injury, but we must not treat 
that as all that the policy contains. The terms of the 
provisos must be given their due effect.”” After re- 
citing the proviso above quoted, the learned justice 
said: ‘This isa clear and intelligible phrase. We 
are asked to insert after the word poison, ‘unless ac- 
cidentally taken or intentionally administered to the 
assured.’ The only case of death from poison which 
would then be left in which the company would not 
be liable is that in which the assured intentionally 
took poison, but that is covered by the proviso as to 
suicide.’”’ It was held that the accident came within 
the proviso. In Pollock v. Association, 102 Pa. St. 
230, the policy insured against injuries effected 
through external, violent or accidental means, pro- 
vided that it should not extend to any bodily injury 
for which there should be no external or visible sign, 
orto any bodily injury caused directly or indirectly 
by the taking of poison. The assured being present 
ina store where a salesman was offering for sale a 
sample of birch oil, and mistaking it for milk of birch, 
first tested, then took a drink of it, from the poison- 
ous effects of which he died within 24 hours. It was 
admitted in a case stated that the deceased mistook 
the birch oil for milk and water which he had been in 
the habit of drinking; it being a harmless beverage, 
which closely resembled, in color, smell] and taste, 
birch oil. In an action by the beneficiary to recover 
the sum insured, it was held that the terms of the 
policy did not extend to that cause of death, and the 
judgment below was not disturbed. In Hill v. In 
surance Co., 22 Hun, 187, the policy in suit was al 
most in the exact form as in the present case; but the 
words used in the exception read, “by taking of 
poison,” while the exception in the present one is 
“by poison” (that is, any death caused by poison). 
There it was held that the provision excepting from 
insurance a death caused “by the taking of poison” 
was not limited to cases of intentional self-poisoning, 
but included all cases in which the death was so 
caused. Cooke, Life Ins. Sec. 56, lays down the same 
rule. In Batchelor v. Association, reported in 34 
Weekly Law Bulletin, page 239, 44 N. E. Rep. 1130, 
published at Cincinnati, Ohio, the policy wasin the 
exact form as in 22 Hun, 187. The insured died from 
overdose of morphine. The case in the circuit court 
was ruled for the defendant, and on appeal to the 
supreme court the judgment was affirmed. In Paul 
y. Insurance Co., 112 N. Y. 474, 20 N. E. Rep. 349, the 
court said: “Ifthe policy had said that it was not to 
extend to any death, caused wholly or in part by gas 
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it would have expressed precisely what the appellant 
now says it meant by the present phrase, and there 
could have been no room for doubt or mistake.” 

We have not overlooked the cases of Healey vy. As- 
sociation, 133 Ill. 556, 25 N. E. Rep. 52; Association v. 
Tuggle, 39 Ill. App. 509, and Insurance Co. vy. Dun- 
lap (Ill. Sup.), 48 N. E. Rep. 765. But in the present 
case the expression is “‘death by poison.”” We know 
of no case which goes to the extent of holding that 
such an expression in the exception contained in the 
policy does not avoidit. The court below properly 
held that no recovery could be had in the case. 








THE “EXCESS AND DEFICIENCY CLAUSE” 
IN BILLS OF LADING. 


There can be no doubt that the bare recital 
in a bill of lading, of the receipt, quantity, 
value, or condition of the property may be 
contradicted as between the parties by parol.! 
But itis equally true that this doctrine is 
confined to mere recitals, which amount to 
no more than receipts, and so far as the lan- 
guage constitutes a contract, it is not open 
to contradiction by parol evidence, even as 
between the immediate parties. An excel- 
lent illustration of this doctrine arises in cases 
of what is commonly known as the ‘‘excess 
and deficiency clause,’’ designed to protect 
shippers and consignees of grain or other 
produce from those mysterious diminutions 
in quantity which frequently occur, appar- 
ently without the carrier’s fault, during the 
transit. (Excess very seldom occurs, but it 
is not unprecedented.) There are very few 
cases in the books involving this somewhat 
important doctrine, and they are, with one 
exception, cases arising between carrier and 
consignee and not between carrier and con- 
signor. The clause in question is to the ef- 
fect that for any deficiency in cargo the con- 
signee will be entitled to deduct from the 
freight money, and any excess shall enure to 
the benefit of the carrier. The particular 
question now to be considered is whether the 
carrier is entitled to show by parol evidence 
that by reason of a mistake of fact between 
himself and the consignor, he did not receive 
the full amount or quantity recited, or 
whether the language constitutes an absolute 
contract not variable by parol. The earliest 
of the cases is Meyer v. Peck,? where the lan- 
guage was that ‘‘any damage or deficiency in 
quantity the consignee will deduct from bal- 


1 Browne on Parol Ev. p. 349. 
228 N. Y. 590. 








ance of freight due the captain.’’ The court 
held that this language did not constitute 
guaranty that the whole quantity of goods 
specified had been received, but related to 
the property actually shipped. Ingraham, 
J., said: ‘Deficiency from what? From 
the quantity referred to in the bill of lading. 
This must be understood to mean the quantity 
received. Itis no more a guaranty that the 
captain received the whole quantity than the 
former part of the bill, which he is allowed to 
explain and to some extent contradict. It 
can only be understood as an agreement to 
pay for that portion, if any, which shall be 
found to be deficient of what he has received.” 
Denio, C. J., gave an opinion to the same 
effect, but he laid some stress on the associa- 
tion of the word ‘‘damage’’ with the word 
‘*deficiency,’’ as the former ‘‘plainly has ref- 
erence to delinquencies attributable to the 
carrier. No doubt it might be made a mat- 
ter of an express contract that the carrier 
should account for the precise quantity ac- 
knowledged in the instrument, and that no 
other evidence on that point should be re- 
ceived. There are no words here indicating 
that such a stipulation was designed to be at- 
tached to this contract.’’ Selden, J., dis- 
sented. (The deficiency was 124 bushels.) 
The next decision is Abbe vy. Eaton,’ in the 
Commission of Appeals. There the provision 
was: ‘‘All damages caused by boat or car- 
rier, or deficiency of cargo from quantity, as 
herein specified, to be paid by the carrier and 
deducted from the freight, and any excess on 
the cargo to be paid for the carrier by the 
consignee.’’ It will be noticed that this lan- 
guage is peculiarly strong by reason of the 
expression, ‘‘as herein specified.’’ In this 
action by the carrier for freight, it was held 
that if the carrier delivered all that he re- 
ceived, his liability was discharged. Earl, 
Com., observed: ‘‘Here is an agreement 
that the carrier will be bound by the quantity 
specified, or that the bill of lading shall fur- 
nish the only evidence of the quantity. Such 
an agreement might doubtless be made by 4 
carrier ; but the language used would have to 
be quite clear and explicit to preclude the 
carrier from showing by parol a mistake in 
the quantity.’’ Citing Meyer v. Peck. 
‘There is another view of the language used 
in this case, which strongly favors the con- 


3 51 N. Y. 410. 
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struction of the plaintiff. He did not agree 
to pay absolutely for any deficiency from the 
quantity specified. He simply agreed to pay 
all damage caused by the deficiency. Now 
so long as the carrier delivered at its destina- 
tion all the cargo he received, there could be 
no damage in any proper sense of the term.”’ 
This seems to me a strained grammatical con- 
struction. (The deficiency here was 72 
bushels.) The next decision is in Merrick 
y. Certain Wheat,‘ by Wallace, D. J. 
The provision there was: ‘‘All the de- 
ficiency in the cargo shall be paid for 
by the carrier, and deducted from the freight, 
and any excess in the cargo shall be paid for 
to the carrier by the consignee.’’ This was 
a libel for freight. The court cited Meyer v. 
Peck and Abbe v. Eaton, and did not dissent 
from the former, but disapproved the latter, 
and charged the carrier with the deficiency in 
cargo. (The court gave little attention to 
Com. Earl's grammatical construction of the 
words ‘‘all damage.’’) Wallace, D. J., ob- 
served: ‘‘In the present case, however, the 
stipulation shows that the parties had in con- 
templation the cargo described in the bill of 
lading, and not the cargo which might have 
been actually received, becayse the stipula- 
tion provides that the consignee shall pay the 
carrier for any excess in the cargo. ‘Ex- 
cess’ and ‘deficiency’ in the stipulation refer 
to the same ‘cargo,’ and what excess could 
there be except as to the cargo recited ia the 
bill of lading? There could be no excess in 
the cargo actually received. This considera- 
tion appears to have been overlooked in the 
case of Abbe v. Eaton, etc. Subsequent 
language shows that the court had in mind 
only the rights as between carrier and con- 
signee.’’ It was a contract well calculated 
to prevent the constant disputes and litiga- 
tion arising with reference to shortage be- 
tween carrier and consignee. The carrier has 
an ample opportunity to guard against mis- 
takes, and so has the shipper; but the con- 
signee is entirely in the dark as to whether 
the cargo agreed to be delivered has been 
actually laden or whether it has disappeared 
on the trip. It is just that the consignee 
should pay for what he actually receives, 
whether more or less in quantity than is ex- 
pressed in the bill of lading, and it is just 
that the carrier should be held concluded by 
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his admissions as to facts completely within 
his own knowledge, and of which the con- 
signee is ignorant.’’ (The deficiency in this 
case was 827 bushels.) The next case is 
Rhodes v. Newhall,® where the provision was : 
‘*All the deficiency in cargo to be paid by 
the carrier and deducted from the freight, 
and any excess in the cargo to be paid for to 
the carrier by the consignee.’’ This was an 
action against the consignee for freight. 
Of Meyer v. Peck and Abbe v. Eaton, Ruger, 
C. J., said: ‘‘The rale acted upon in those 
cases, as stated in the head note of Meyer v. 
Peck, is that ‘an ordinary bill of lading is not 
conclusive, as between thé original parties, 
either as to the shipment of the goods, or the 
quantity; as to those matters, it operates 
merely as a receipt and is open to explana- 
tion on the trial by parol evidence.’ We feel 
no disposition to question the authority of 
those cases, or to disregard the principle 
there laid down; but think that this case is 
distinguishable in its facts from those con- 
sidered in the cases referred to.’’ But the 
court do not distinguish it from Abbe v. 
Eaton, nor allude to the grammatical Gistinc- 
tion raised by Com. Earl in that case, upon 
which alone it is distinguishable. Judge 
Earl concurred, perhaps relying on his gram- 
matical distinction, but as the court held the 
carrier liable for a deficiency, it would seem 
to the uninitiated that the court flatly over- 
rule at least Abbe v. Eaton, under a polite 
pretense of distinguishing it. In the opinion 
of the court, by Ruger, C.J., there is no 
new argument adduced except that the par- 
ties anticipated the case imagined by Chief 
Justice Denio in Abbe v. Eaton, and made 
an ‘‘express contract,’’ to all the language of 
which effect could not be given without 
adopting the rule laid down by the court. 
All these cases, it will be observed, arose be- 
tween carrier and consignee, and the ques- 
tion as between carrier and consignor seems 
never to have arisen until a later time and 
very recently. In the cases cited above ~ 
some expressions are used which seem to in- 
dicate that a different rule might be adopted 
as between the latter parties, and that the 
clause in question should not be construed as 
a guaranty or hard and fast contract. The 
language of Judge Wallace, above quoted, 
might bear this construction. So Ruger, C. 


5 126 N. Y. 574. 
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J., expresses the purpose of the provision as 
follows in the Rhodes Case: ‘‘The pro- 
visions fixing the quantity of grain re- 
ceived and providing a mode by which 
any deficiency or excess in quantity 
shall be dealt with, do not seem suscep- 
tible of any other effect than to prescribe a 
rule by which the consignee can determine 
the amount of freight payable by him to the 
carrier. For this purpose the provision has a 
legitimate and natural office to perform which 
also accords with the plain signification of 
the language used. It seems reasonable that 
the parties should agree upon the quantity of 
grain shipped, when it is designed for trans- 
portation to distant markets with a view of 
avoiding controversies between carrier and 
consignee upon the subject.’’ On principle, 
I am of opinion that under such a provision 
the carrier would still be at liberty, as against 
the shipper, to show a mistake in the quan- 
tity recited, that there was a shortage, and 
that he delivered all that he received. The 
clause is apparently inserted for the benefit 
of the consignee alone, to expedite delivery, 
to prevent libels of cargo or boat, and a con- 
tract on the part of the carrier to waive mis- 
take or fraud on the part of the shipper would 
require clearer and explicit language. Let it 
be especially observed that the clause does 
not purport to be for the consignor’s benefit. 
It is limited to the protection of the con- 
signee, and apparently is not designed to 
give to the consignor the advantage of any 
mistake made by the carrier. 

The contrary, however, has been very re- 
cently held in Sawyer v. Cleveland Iron Min- 
ing Co.,®° United States Circuit Court of Ap- 
peals, second circuit, in which all the cases 
are reviewed, and the court approve the doc- 
trine of Rhodes v. Newhall, apply to the re- 
lation of consignor and carrier, and hold that 
‘*the carrier may agree that he shall be bound 
by the quantity specified, or that the bill of 
jading shall furnish the only evidence of the 
quantity ;’’ that the special agreement shall 
‘‘apply to mistakes in weighing,’’ and that 
this is conclusively agreed by the carrier by 
such bill of lading. The weakness of this 
reasoning is in assuming that the word 
‘*cargo’’ covers not only what the carrier re- 
ceived, but what he did not receive. The 
bill of lading should furnish only prima facie 


6 69 Fed. Rep. 211. 








evidence of the amount received, and in case 
of mutual mistake, at least, the carrier should 
be allowed to show that the ‘‘cargo’’ was legs, 
In the case of a foreign judgment, the rec- 
ord may be impeached for lack of jurisdic. 
tion or fraud, on the ground that in such 
cases, it is not a ‘‘judgment.’’ So the word 
‘‘cargo”’ extends only to what was actually 
put on board, and the stipulation as to excess 
or deficiency applies only to that amount. 
There may be good reason for holding the 
clause in question conclusive in favor of the 
consignee as to the amount sepecified, on the 
ground of estoppel, but as between carrier 
and consignor there can be no such estoppel, 
for the circumstances lack the essential ele- 
ment of injury to the consignor. The con- 
signee may be injured by reason of his pay- 
ment for the amount specified, and thus the 
carrier is estopped as to him, but the con- 
signor could be only benefited by that cir- 
cumstance, and thus there could be no es- 
toppel as to him. Indeed, such a construction 
as is here put on this clause would enable 
the consignor to take advantage, not only of 
the carrier’s mistake, but of his own fraud or 
wrong, which is manifestly against the policy 
of the law. 

It would seem that Judge Lacombe, in the 
Sawyer case, recognized the necessity of 
finding an estoppel in order to make this 
clause work in favor of the consignor. This 
he essays to do as follows: ‘‘Accepting the 
receipts of the carrier on the bills of lading 
as correctly representing the carge as laden 
on board under the carrier’s supervision, re- 
lying on their accuracy and on the clause in 
the contract, he gave up to the warehouse- 
man, at the elevator, receipts of the latter 
for a quantity of grain equal to that which 
the carrier represented that he had received 
on board.’’ The short answer to this argu- 
ment is that this was a mistake which he 
could correct on settlement with the ware- 
houseman, for the latter was not entitled to 
benefit from the carrier’s error. The court 
also argue that the consignor made no mis- 
take. If that were so, it would be all the 
worse for him. The court say: ‘‘So far as 
appears, he was entirely unrepresented, ex- 
cept by the carrier, at the weighing from 
elevator to propellor at West Superior.’’ But 
he was entitled to be represented, and cal- 
not equitably claim that because he chose 
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not to be he was entitled to take advantage 
of the carrier’s mistake. He did in fact 
make a mistake; he accepted the carrier’s 
mistaken account enuring to his own advan- 
tage, and in this sense there was a mutual 
mistake. But there was no necessity of mu- 
tual mistake. The carrier is entitled to re- 
lief from his own mistake unless it has con- 
clusively prejudiced the consignor, and thus 
created an estoppel in his own favor. The trial 
court in this case found as a fact that all the 
grain that was received on board was de- 
livered to the consignee, and it appeared 
that the discrepancy was 1502 bushels! This 
was attributed for by the trial court to er- 
rors in tallyings. It would seem to be a ser- 
ious perversion of justice to charge the car- 
rier for an omission to deliver such a ma- 
terial amount, which clearly he never re- 
ceived, simply by reason of his mistake in 
the recital of the amount received in connec- 
tion with contractual language not applicable 
to the consignor, and in circumstances which 
cannot legally have prejudiced him. I can- 
not understand the reasoning of the court 
when it says: ‘‘The language of the con- 
tract is broad enough to protect the shipper 
as well as the consignee against the carrier’s 
mistake.’’ The language about ‘‘freight’’ 
shows that is intended to apply only as be- 
tween carrier and consignee, it does not pur- 
port to be for the protection of the shipper ; 
he is capable of protecting himself, and there 
is no conceivable reason why he should not 
do so, nor why he should be accorded pro- 
tection through the carrier’s contract with 
the other party. The parties are not on the 
same footing. The consignee is necessarily 
ignorant; the shipper is only ignorant be- 
cause he prefers tobe. The decision in ques- 
tion would give the consignor the benefit of a 
deliberate fraud on the carrier as well as of 
an innocent. mistake. If the decision in 
question is not equivalent to that, it is prac- 
tically as bad, for it allows him to take ad- 
vantage of an innocent and unquestioned 
mistake. 

As one gets a new and striking impression 
of landscape or portrait by viewing the reflec- 
tion of it in a mirror, so a very good test of 
the soundness of this decision may be made 
by reversing the circumstances, and suppos- 
ing that there had been by mistake an excess 
in the cargo. Would the carrier have been 





entitled to that excess as against the con- 
signor by reason of the alleged conclusive 
effect of the stipulation in the bill of lading? 
It would be-difficult to imagine such a con- 
struction, and yet ‘‘it is a poor rule that will 
not work both ways.’’ The question so sup- 
posed has actually arisen and been decided 
by a Canadian court, in Murten v. Kingston 
& Montreal Forwarding Co.’ The clause 
there read: ‘‘All deficiency in cargo to be 
paid for by the carrier and deducted from 
the freight, and any excess in the cargo to be 
paid for to the carrier by the consignee.’’ 
There was an excess of 500 bushels, for 
which the defendants had accounted to the 
shipper, and it was held that the plaintiff, 
the carrier, was not entitled to recover it 
from the defendants as his own. The trial 
judge cbarged that ‘‘the first part of the 
clause in question would mean a deficiency 
in cargo caused by the act or defect of the 
carrier. If he did not receive the full cargo 
he would not be liable as long as he de- 
livered all he received. And it would be 
open to him under this bill of lading to prove 
that there was a mistake, although he had 
signed a bill of lading which acknowledged 
he had received a smaller ‘‘(larger)?’’ num- 
ber of, bushels. ‘‘The second clause does 
not mean that the carrier is to get the money 
for the exeess and keep it for himself; he is 
to account for that to the shipper.’’ On ap- 
peal the court observed; ‘‘The bill of lad- 
ing is conclusive only as between the master 
or person who signs it and the consignee or 
indorsee for value. It is conclusive in no 
other cases or between any other persons. 
The facts have only to be stated to show the 
absurdity and unreasonableness of the claim. 
The forwarder ships (as was illustrated by 
the learned judge at the trial), twenty-one 
horses, when he should have sent twenty 
only. The carrier says he is entitled to keep 
the extra horse, although it is proved, and 
he himself admits it was sent by mistake. In 
like manner, if half a dozen carriages with a 
pair of horses for each carriage were shipped, 
and five only should have been sent, the car- 
rier is to keep the extra carriage and horses. 
There is no kind of doubt the shipper can 
show the mistake and recover the property, 
which is not covered by the bill of lading, 
and so also can the actual owner of it.’’ 


7 32 U. C., C. P. 366. 
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In the nature of things this question can 
never go to the supreme court, but it would 
be interesting to see how that tribunal would 
deal with it. 

Irvinc BROWNE. 








RAILROAD COMPANY — USE OF DEPOT 
GROUNDS—REGULATIONS. 


LUCAS v. HERBERT. 


Supreme Court of Indiana, May 21, 1897. 


A railroad company may lawfully designate the 
places abutting on its station platform where the 
owners of competing omnibus lines shall stand their 
vehicles to receive and discharge passengers and bag- 


gage. 


Monks, J.: This action was brought by ap- 
pellees to enjoin appellants from interfering with 
appellees in the use of a certain part of the depot 
grounds of the Evansville & Terre Haute Rail- 
road Company; being 21 feet north and south 
along the platform, and 28 feet running west from 
the platform. Appellants filed three paragraphs 
of answer to thecomplaint. Appellees’ demurrer 
to the first and second paragraphs of answer was 
sustained. A trial by the court resulted in a find- 
ing and (over a motion for a new trial) a judg- 
ment in favor of appellees. 

It appears from the evidence that appellants 
were engaged in the livery business, and for sev- 
eral years had been running a bus line to and 
from the depot, carrying passengers and baggage, 
and during all of said time had occupied the part 
of the depot grounds in controversy for the pur- 
pose of discharging and receiving passengers 
and baggage, and standing their busses and 
baggage wagons while awaiting the arrival 
and departure of trains. The part of the 
depot platform used by appellants was 21 
feet in length, and wide enough to stand three 
busses or two busses and a baggage wagon. 
This space, 21 by. 28 feet, was leased to appellants 
by the railroad company for that purpose at an 
annual rental of $15, the railroad company reserv- 
ing the right to cancel the lease at any time. 
Appellants drove their baggage wagon and one 
or two busses, as the demands of travel required. 
A short time before the commencement of this 
action, appellees engaged in the livery business, 
and began running a bus line to and from the 
depot for the carrying of passengers and baggage, 
driving one bus and a baggage wagon. There was 
a controversy between appellants and appellees 
as to the right to occupy the part of the depot 
grounds theretofore used by appellants. The 
railroad company and appellants offered to as- 
sign the north one-third of the space adjacent to 
the platform to appellees, being 7 by 28 feet, upon 
which to stand their bus and receive and dis- 
charge passengers and baggage. This offer was 





refused by appellees, they demanding that the 
north one-half of the ground in controversy be 
assigned to them. Appellees offered to accept 
the space tendered if appellants would only run 
one bus. This proposition was refused by ap- 
pellants. We are not required in this case to de- 
termine whether a railroad company can grant 
the exclusive privilege to one of several compet- 
ing omnibus lines to occupy the depot grounds 
with its vehicles, and solicit the patronage of in- 
coming passengers, or the exclusive right to use 
its platform and grounds for the receiving and 
discharging of passengers and baggage. These 
questions are regulated in some States by consti- 
tutional and statutory provisions. The decisions 
of the courts, however, are conflicting, as shown 
by the following cases: Railroad Co.'v. Tripp, 
147 Mass. 35,17 N. E. Rep. 89; Com. v. Carey, 
147 Mass. 41, 17 N. E. Rep. 97; Com. v. Power, 7 
Mete. (Mass.) 596,41 Am. Dec. 465, and note; 
Barry v. Steamboat Co., 67 N. Y. 301; Railroad 
Co. v. Flynn, 74 Hun, 124, 26 N. Y. Supp. 859; 
Railroad Co. v. Sheeley (Sup.) 27 N. Y. Supp. 
185; Smith v. Railroad Co., 149 Pa. St. 249, 24 
Atl. Rep. 304; Fluker v. Railroad, 81 Ga. 461, 8 
S. E. Rep. 529, 12 Am. St. Rep. 328, and note; 
Harris v. Stevens, 31 Vt. 79; Landrigan v. State, 
31 Ark. 50; Griswold v. Webb, 16 R. I. 649, 19 
Atl. Rep. 143; Barker v. Railroad Co., 18 C. B. 
46; Hole v. Digly, 27 Wkly. Rep. 884; Painter v. 
Railroad Co., 2 C. B. (N.S.) 702; Beadell v. Rail- 
way Co., Id. 509; Marriott v. Railroad Co., 1 C. 
B. (N. 8.) 499; Cole v. Rowen, 88 Mich. 219, 50 
N. W. Rep. 138, 13 Lawy. Rep. Ann. 848, and 
note; Bus Co. v. Sootsma, 84 Mich. 194, 47 N. W. 
Rep. 667, 22 Am. St. Rep. 693, and note page 699; 
Cravens v. Rodgers, 101 Mo. 253,14 S. W. Rep. 
106; Railway Co. v. Langlois, 9 Mont. 419, 24 
Pac. Rep. 209, 18 Am. St. Rep. 745, note, 8 Lawy. 
Rep. Ann. 753, and note; Markham y. Brown, § 
N. H. 523; McConnell v. Pedigo (Ky.), 18 8. 
W. Rep. 15, 23 Am. & Eng. Ene. Law, 
126, and cases cited in note 3, pp. 126, 127. 
The question here is, has a railroad company 
the right to designate the place abutting on 
the platform where the owners of competing om- 
nibus lines shall stand their vehicles while await- 
ing the arrival and departure of trains, and where 
they shall receive and discharge passengers and 
baggage? It is settled that railroad companies 
have the right to make and enforce reasonable 
rules and regulations in regard to their stations 
and grounds,—as to who shall enter upon the 
same, and how they shall conduct themselves 
while there. 19 Am. & Eng. Enc. Law, 820, 3 
Am. & Eng. Enc. Law, 124, 126. This includes 
the right to make reasonable rules and regulations 
to prevent quarrels between the owners of com- 
peting omnibus lines and their employees while 
upon the depot grounds. For this purpose 4 
railroad company may, if it admits omnibuses and 
hacks to its grounds, designate the stand each 
shall occupy, and thus prevent quarrels for place, 
and other, scenes of disorder. 23 Am. & Eng- 
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Enc. Law, 126, and cases cited in note3. See, 
also, Cole v. Rowan, 88 Mich. 219, 50 N. W. Rep. 
138. The arrangement offered by the railroad 
company gave appellees access to the depot 
grounds, and the privilege to receive and dis- 
charge passengers and baggage, and to stand 
their bus at the platform while awaiting the ar- 
rival and departure of trains. It may be that the 
position offered to appellees was not as favorable 
as the part left for appellants, for the reason that 
passengers alighting from the trains would pass 
the busses of appellants in going to appellees’ 
bus, as all the busses would be backed against the 
same platform, and stand side by side. Be this 
as it may, the railroad company having the power 
to designate the place each should occupy, 
neither can complain that the best or most con- 
venient location with reference to the depot or 
platform was given to the other. It is clear, 
therefore, that the finding and judgment should 
have been for appellants. It follows that the 
court erred in overruling appellants’ motion for a 
new trial. Theerror, if any, in sustaining ap- 
pellees’ demurrer to the first and second para- 
graphs of answer, was harmless, for the reason 
that the same evidence could be and was given 
under the third paragraphof answer. Judgment 
reversed, with instructions to sustain appellants’ 
motion for a new trial, and for further proceed- 
ings in accordance with this opinion. 


NoTE.—Subject to the limitation that its regulation 
shall not be unreasonable, a railroad company has the 
right to make and enforce rules and regulations re- 
garding its stations as to who shall enter upon the 
premises, and as to how those allowed to enter shall 
conduct themselves while there. Landrigan v. State, 
81 Ark. 50; Commonwealth vy. Power,7 Metc. (Mass.) 
596, 41 Am. Dec. 465; Dickerman y. St. Paul Union 
Depot Co., 44 Minn. 433. A regulation prohibiting all 
persons from entering station premises, except those 
having lawful business there, is not unreasonable, and 
may be enforced by the company if it is uniform in its 
operation, and not used to make unjust discrimination. 
Summitt v. State, 8 Lea (Tenn.), 413, 41 Am. Rep. 637; 
Fluker v. Georgia, etc. R. Co., 81 Ga. 461. Common 
instances of such regulations are seen in rules for- 
bidding hackmen, hotel drummers or loiterers from 
entering the depot premises to solicit patronage or 
annoy passengers. Thus, in Landrigan v. State, 31 
Ark. 50, it was held that the company had a right 
forcibly to eject from its station premises a hotel run- 
ner who came there to solicit patronage, in violation 
of a regulation of which he might be ignorant. To 
the same effect is Commonwealth vy. Power, 7 Metc. 
(Mass.) 596; Harris y. Stevens, 31 Vt.79. Discrimina- 
tions are made sometimes in favor of certain hack- 
men. So far as such regulations have for their ob- 
ject the comfort and convenience of passengers, and 
the avoidance of the presence and clamor of compet- 
ing hackmen, it would seem, both upon principle and 
authority, that they are valid. The difficulty arises 
on the contention that a regulation of this sort in the 
particular instance may constitute an unjust and un- 
fair discrimination. Such a view was held by the Su- 
preme Court of Missouri in the case of Cravens v. 
Rodgers, 101 Mo. 247. Also in McConnell v. Pedigo 
(Ky.), 18S. W. Rep. 15. So also in Montana Union 
Railroad Co. y. Langois, 9 Mont. 419, 18 Am. St. Rep. 








745, the company granted to a single hack owner, and 
to the exclusion of all others, the right to receive and 
discharge passengers at its station platform. It was 
held that such a grant could not be upheld; that the 
railroad company had no power to make such a regu- 
lation. To the same effect is Kalamazoo Hack, etc. 
Co. v. Sootsma, 84 Mich. 194, 22 Am. St. Rep. 699. 
This subject underwent a discussion in the recent 
Massachusetts case of Old Colony Railroad Co. v. 
Tripp, 147 Mass. 35, 9 Am. St. Rep. 661. Here the 
regulation was one which granted to a certain person 
the exclusive right of coming upon station grounds to 
solicit the patronage of incoming passengers with re- 
spect to carrying their baggage, etc. It was held that 
such a regulation was proper, and did not contravene 
the provision of the statute, which latter was consid- 
ered to apply only to railroads as common carriers and 
their patrons. In that case, there was a dissent on the 
part of three of the judges. The majority opinion re- 
ferred to Markham v. Brown, 8 N. H. 523, in which 
case it was held that an innkeeper had no right to 
exclude from his inn a stage driver who entered it to 
solicit guests to patronize his stage in opposition to a 
driver of a rival line who had been admitted for a like 
purpose, but distinguished such a case from one in- 
volving the right to enter a railroad station for pur- 
poses substantially similar. The majority of the 
judges also cited the cases of Barney v. Oyster Bay, 
etc. Steamboat Co., 67 N. Y. 301; Harris v. Stevens, 
81 Vt. 79; Jenks v. Coleman, 2 Sumn. (U.S.) 221. The 
dissenting judges cited with approval the cases of 
New England Express Co. v. Maine Central R. Co., 57 
Me. 188. See, also, on this subject Griswold v. Webb, 
16 R. I. 649; Cole v. Rowan, 88 Mich. 219; Smith v. 
New York, etc. R. Co. (Pa.), 24 Atl. Rep. 304, and the 
following English cases, Marriott v. London, etc. R. 
Co.,1 C. B. (N.S.) 499; Beadell v. Eastern Counties R. 
Co., 2C. B. (N.S.) 509; Barkis v. Midland R. Co., 18 C. 
B. 46;,Jn re Palmer R. Co., L. R.6C. P. 194; In re 
Parkitison, L. R. 6 C. P. 554. 








JETSAM AND FLOTSAM. 


MECHANICS’ LIENS—PUBLIC PROPERTY. 

A bridge built on a county road under a contract 
with the county is held, in First National Bank v. 
Malheur County (Or.), 35 L. R. A. 141, to be exempt 
from liability to mechanics’ liens because of the pub- 
lic character of the bridge. The annotation to the 
case reviews the other authorities as to mechanics’ 
liens on public property. 

It seems to be;a well settled principle that, for rea- 
sons of public policy, public buildings and structures 
are not subject to mechanics’ liens, although they are 
not expressly excepted in the statute conferring the 
lien. Thus it has been repeatedly held that court- 
houses, jails, fire department buildings, county 
bridges, public school houses, municipal water-works 
and buildings connected therewith, are not subject to 
such liens. Judge Dillon says on this subject: “It is 
clear that property owned by a municipal corporation 
and used for public purposes cannot be sold by virtue 
of an execution issued on a judgment rendered against 
the corporation. As one of the results of this general 
rule, there is no right to a mechanic’s lien against 
such property. Thus, county bridges, school houses, 
court houses, and other public buildings which can- 
not be sold under an execution, cannot, without a 
plain statute to that effect, be sold on foreclosure of a 
mechanic’s lien; it is only such property as can be 
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sold under judicial process that is subject to such 
lien. Laws creating liensin favor of mechanics are 
enacted with reference to that class of property 
which may be so sold. The remedy of the mechanic 
is to obtain judgment against the municipal corpora- 
tion, and then to enforce its payment by mandamus.” 
2 Dillon, Municipal Corp. (4th ed.) 577. See further 
on the subject: Leonard y. City of Brooklyn, 71 N. 
Y. 498, 27 Am. Rep. 80 and note; Loving v. Small, 50 
Iowa, 271, 32 Am. Rep. 136; Board of Comrs. v. 
O’Conner, 86 Ind. 531, 44 Am. Rep. 338; Peterson v. 
Reform School, 92 Pa. St. 229; Thomas v. University 
University, 71 Ill. 310; Atascosa County v. Angus, 88 
Tex. 202, 29 Am. St. Rep. 637; Chapman, etc. Co. v, 
Oconto Water Co., 89 Wis. 264,46 Am. St. Rep. 830. 
Other cases are collected in note to Lyon v. McGuffey, 
43 Am. Dec. 680, and note to LaCrosse, etc. R. Co. v. 
Vanderpool, 78 Am. Dec. 691, 696-697. In Phillips on 
Mechanics’ Liens (sec. 179) it is said: ‘‘Property 
which is exempt from seizure and sale under an exe- 
cution, upon grounds of public necessity, must for 
the same reason be equally exempt from the opera- 
tion of the mechanics’ lien law, unless it appears by 
the law itself that property of this description was 
meaut to be included; and, to warrant this inference, 
something more must appear than the ordinary pro- 
visions that the claim is to be a lien against a particu- 
lar class of property, enforceable as judgments ren- 
dered in other civil actions.”” See also 2 Jones on 
Liens, 1375.— Virginia Law Register. 
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1. ACCIDENT INSURANCE — Cause of Death.—In an ac- 
tion upon a policy of accident insurance, insuring 
against death by external, violent, and accidental 
means, when one of the issues raised by the pleadings 
is as to the cause of death, and the plaintiff has given 
evidence to show that the deceased went into the 





water to bathe, and that his body was, shortly after, 
found floating near by, itis for the jury to pass upon 
the cause of death.—WEHLE V. UNITED STATES Mor. 
ACC. ASSN. OF CITY OF NEW YORK, N. Y., 47 N. E. Rep, 
35. 

2. ACTION—Assignability—State and Federal Laws.— 
The question whether the beneficial interest in a chose 
in action created by an act of congress is assignable is 
controlled by the federal law, independent of the State 
laws. But the question whether the assignee may 
maintain an action thereon in his own name is a ques. 
tion of procedure, depending on the State laws.—Ep- 
MUNDS V. ILLINOIS CENT. R. Co., U. 8.C. 0., N. D. 
(Iowa), 80 Fed. Rep. 78. 


3. ADMINISTRATOR—Appointment of Administrator.— 
Where a .resident of another State dies intestate, an 
administrator may be appointed by the county court 
of any county in this State in which there shall bean 
estate to be administered, irrespective of the value of 
such estate.—MISSOURI Pac. R. CO. V. BRADLEY, Neb., 
71 N. W. Rep. 283. 


4. APPEAL—Sufficiency of Return.—In the absence of 
a return to this court from which the contrary is made 
to appear, it must be presumed, on appeal from a judg- 
ment, that it was duly authorized and regularly en- 
tered. That the judgment was irregularly entered, or 
was unauthorized and unwarranted, cannot be made 
to appear by areturn which does not purport to con- 
tain a copy of the judgment roll, or of all the papers 
and files which should be made a part of such roll.— 
PABST BREWING CO. V. BUTCHART, Minn., 71 N. W. Rep. 
2738. 

5. ATTACHMENT — Affidavit.—An affidavit in attach- 
ment by two plaintiffs, concluding “that plaintiff will 
probably lose his debt,’”’ unless such attachment be is- 
sued, is insufficient, in that it describes the parties 
plaintiff in the singular.—SARRAZIN V. HOTMAN, Tex., 
40S. W. Rep. 629. 

6. ATTACHMENTS—Affidavit.—The affidavit for an at- 
tachment must state that the claim is just, and state in 
terms the sum affiant believes plaintiff ought to re- 
cover, though the action ison a notefora given sum 
alleged to be due and unpaid.—MOORE Vv. HARROD, 
Ky., 408. W. Rep. 675. 

7. BaiL—Discharge of Surety.—When a person is un- 
der bonds to appear before the district court of a 
county in Kansas, he cannot be compelled to go from 
the jurisdiction of said court during the term at which 
he is recognized to appear, by a subpenato appear 
and testify before the United States court.—HARDESTY 
v. STATE, Kan., 48 Pac. Rep. 998. 

8. BANKS—Liability for Trust Deposit.—Where cer 
tain officers and stockholders of a corporation bor 
rowed money intended by them to be deposited in & 
bank, and therein to be held asa trust fund for the 
creditors of the said corporation, but such intention, 
as well as the insolvent condition of the corporation, 
were unknown tothe bank wherein the deposit was 
made, the payment in good faith of the fund upon the 
check of an officer of the corporation did not render 
the bank liable as atrustee to other creditors of the 
corporatien, or to its receiver on their behalf, merely 
because the proceeds of said check, with the consent 
of the bank, were used to take up the note on the faith 
of which the loan had originally been made by the 
bank.—WYMAN V. NATIONAL BANK OF COMMERCE, Neb., 
71 N. W. Rep. 277. 

9. BILLS AND NOTES — Burden of Proof — Consider 
tion.—In un action ona promissory note the plaintiff 
is not debarred from availing himself of the presump 
tion that the note is based upon a good and valid com 
sideration by introducing evidence to show an actual 
consideration, but the burden still rests upon the de- 
fendant to show want of consideration.—DURLAND V- 
DURLAND, N. Y.,47 N. E. Rep. 42. 

10. BILLS AND NoTES — Consideration.—A school 
board having abandoned the idea of building a library 
because of its want of power to raise funds which 
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could be applied to purchasing a site, notes subse- 
quently executed to itas a giftto be used in purchas- 
ing the site were based on 8 valid consideration, 
though no benefit accrued tothe donor, where, in re- 
liance on them, the board incurred expense in submit- 
tingto a vote of the district the question of issuing 
ponds for the building of the library, and the bonds 
were issued and sold.—SCHOOL DIST. OF CITY OF Kan- 
sa8 CITY V. STOCKING, Mo., 408. W. Rep. 656. 

ll. BILLS AND NOTES — Notice of Dishonor.—Where 
the indorser of a promissory note resides in the same 
city or town with the party who is to give the notice of 
dishonor of the note, the rule is that the notice must 
be given to the indorser personally, or by leaving it at 
his domicile or his place of business; and a notice of 
protest which was sent by mail by the notary public 
who protested the note furnishes no evidence as to 
such personal service.—C. C. THOMPSON & WALKUP 
Co. v. APPLEBY, Kan., 48 Pac. Rep. 933. 

12. BILLS AND NOTES—Parol Evidence.—Where one 
makes a note to the order of a bank, at the request of 
the president of the bank, acting for it,and upon his 
assurance that the maker will not be held on the note, 
and will not be responsible for it, and delivers such 
note without receiving anything for it, such transac- 
tion constitutes a conditional delivery of the note, 
which may be shown on the trial of an action on the 
note by the bank against the maker, and is a good de- 
fense to such action.—HIGGINS V. RipGway, N. Y., 47 
N. E. Rep. 82. 

138. CARRIERS OF GOODS — Failure to Feed and Water 
Stock.— Where a contract for shipment of horses from 
Illinois to Massachusetts was made in Illinois, the 
rights of the parties are governed by the laws of such 
State.—BROCKWAY V. AMERICAN EXP. Co., Mass., 47 N. 
E. Rep. 87. 

14, CHATTEL MORTGAGES — Foreclosure — Equity.— 
Equity has jurisdiction to foreclose a chattel mortgage 
when the actual sum due is in dispute, the remedies at 
law being then inadequate.—STILLWELL-BIERCE & 
SMITH-VAILE CO. V. WILLIAMSTON OIL & FERTILIZER 
Co.,U. 8. C. C., D. (8. Car.), 80 Fed. Rep. 68. 

15. CHATTEL MORTGAGES — Resignation — Garnish- 
ment.—W here a mortgagee of chattels is in possession 
of the mortgaged property, the interest of the mort- 
gagor therein after the debt is paid may be reached by 
the process of garnishment by a creditor of the latter. 
—MEYER V. MILLER, Neb., 71 N. W. Rep. 315. 


16. CONFLICT OF LAWS — Foreign Beneficial Associa- 
tion — Beneficiary.—A foreign beneficial association 
may make, in Massachusetts, with a resident citizen 
thereof, a contract naming a beneficiary who would 
not be entitled to take under a contract by u Massa- 
chusetts association, because not related to the mem- 
ber (Pub. St. ch. 115, § 8), where such a contract is valid 
by the law ofthe association’s domicile.—GIBSON V. 
IMPERIAL COUNCIL OF ORDER OF UNITED FRIENDS, 
Mass., 47 N. E. Rep. 101. 


17. CONSTITUTIONAL Law — Contracts by Counties.— 
Under Const. Tex. art. 11,§ 7, which provides that “no 
debt forany purpose shall ever be incurred in any 
manner by any city or county unless provision is made 
at the time of creating the same for levying and col- 
lecting a sufficient tax to pay the interest thereon, and 
to provide at least two per cent. as a sinking fund,” a 
contract made by a county for the building of two 
bridges, to be paid for in county bonds, is void, in the 
absence of any provision for the levy of a tax to pay 
the interest andto providea sinking fund; and the 
county cannot be compelled by mandamus to issue the 
bonds to the bridge company, although the bridges 
have been constructed and the county is using them.— 
BRazoria COUNTY V. YOUNGSTOWN BRIDGE Co., U. 8. C. 
of App., Fifth Circuit, 80 Fed. Rep. 10. 


18. CONSTITUTIONAL Law—Natural Gas.—Rev. St. 1894, 
§ 2316, et seg., declaring that the burning of natural gas 
in flambeau lights is a wasteful use thereof, and for- 
bidding such use under penalty of fine, does not de. 









prive owners of such gas of their property without due 
process of law (Const. U. &. Amend. 5,14), nor take 
property by law without just compensation (Bill of 
Rights, § 21), since the wasteful use of natural gas, 
whieh is drawn from a common store in the earth, not 
reduced to individual possession, is an injury to 
others.—TOWNSEND V. STaTE, Ind., 47 N. E. Rep. 19. 

19. CONSTITUTIONAL Law—Regulation of Trade — In- 
terstate Commerce.—The act of May 19, 1894 (91 Ohio 
Laws, 346), entitled ‘‘An act to regulate the sale of con- 
vict-made goods, wares and merchandise, manufact- 
ured by convicts in other States,” is in conflict with 
section 8 of article 1 of the constitution of the United 
States, and is therefore void.—ARNOLD V. YANDERS, 
Ohio, 47 N. E. Rep. 50. 

20. CONTRACT — Cancellation — Fraud.—Where the 
plaintiff was induced to enter into a contract to con- 
vey one-eighth interest in a mine by promises of the 
defendant to assist in selling the mine, intending not 
to perform them, is not such a fraud as will justify 
equity in canceling the contract.—FaRBIs Vv. STRONG, 
Colo., 48 Pac. Rep. 963. 

21. CONTRACT — Consideration — Public Policy. —A 
check given to influence the electors of a township to 
carry bonds is without consideration, and against pub- 
lic policy.—BURDEN BANK V. PHELPS, Kan., 48 Pac. 
Rep. 938. 

22. CONTRACT — Reformation — Mistake.—A clerical 
mistake by one party in reducing the terms agreed 
upon to writing, which is either shared in or known to 
be a mistake by the other party at the time of execut- 
ing the contract, is sufficient ground for decreeing a 
reformation.—TRENTON TERRA COTTA Co. Vv. CLAY 
SHINGLE Co., U. 8. C. C., D. (N. J.), 80 Fed. Rep. 46. 

23. CORPORATIONS — Appointment of Receivers.—A 
receiver will not be appointed for a solvent private 
corporation at the instayce of individual stockholders, 
on the ground that its officers and directors have 
changed its business from a wholesale grocery busi- 
ness to a comparatively small specialty business, and 
have otherwise mismanaged its affairs, in the absence 
of .evidence showing usurpation, fraud, ulira vires, 
gross negligence, or breach of trust.—HUNT V. AMER- 
ICAN GROCERY Co., U. 8.C.C0.,D. (N. J.), 80 Fed. Rep. 
70. 

24. CORPORATIONS— Deeds — Validity.—One claiming 
under the deed of a corporation executed without the 
corporate seal by persons signing as trustees must 
show affirmatively that it was authorized by a resolu- 
tion of the directors entered on the records of the cor- 
poration, or that it was ratified by such a resolution. 
—BARNEY V. PFORR, Cal., 48 Pac. Rep. 987. 

25. CORPORATIONS—Liability of Stockholders,—Gen. 
8t. Kan. ch. 23, § 32, makes corporate stockholders lia- 
ble for additional amount equal to their stock, and 
provides that a judgment creditor of the corporation, 
on return of execution unsatisfied, may, on motion in 
the same action, procure an execution against any 
stockholder for an amount equal to his stock, or may 
“proceed by action to charge the stockholders with 
the amount of his judgment:” Held,that the latter 
provision contemplates a proceeding either at law or 
in equity, as the facts may require, and that, while the 
liability is a severable one against each stockholder, 
yet to avoid a multiplicity of suits a bill in equity may 
be maintained by judgment creditors against a number 
of the stockholders to enforce this double liability, 
and at the same time their liability for any unpaid 
stock.—NEW YORK LIFE Ins. Co. V. BEARD, U.8.C.C., 
D. (Kan.), 80 Fed. Rep. 66. 

26. CORPORATIONS — Stockholders—Quo Warranto.— 
Where the stockholders of a corporation have divided 
into two factions, have held rival meetings, and each 
meeting has elected directors, an injunction will not 
be issued at the suit of one set of directors to restrain 
the other from interfering with them in the business 
of the corporation, since a proper and adequate rem- 
edy at law, to contest their election, is given by the 
common law and by Rev. St. 1894, § 1145 (Rev. St. 1881, 
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§ 1131).—CARMEL NATURAL Gas & IMPROVEMENT CO. V. 
SMALL, Ind., 47 N. E. Rep. 11. 

27. CoURTS—Case-made — Dismissal.—After he has 
ceased to sit as a court, a judge pro tem. has no power 
to extend the time for making and serving a case- 
made in an action tried before him. Such an exten- 
sion can only be granted by the regular district judge, 
who is, in fact, in possession of the office.—ATCHISON, 
ETC. R. Co. v. LEEMAN, Kan., 48 Pac. Rep. 932. 

28. CouRTs—Jurisdiction of Supreme Court.—An ac- 
tion by a judgment creditor against the judgment 
debtors and their grantee to set aside a fraudulent 
conveyance, and to subject the land to the payment 
of the judgment, does not involve a freehold, so as to 
give the supreme court jurisdiction on appeal.— 
SCHEEREN Vv. STRAMANN, Colo., 48 Pac. Rep. 966. 

29. CRIMINAL EVIDENCE—Homicide.—The defendant 
having testified that he did the killing in obedience to 
his father’s command, it was not competent for him to 
show, to rebut the evidence of malice, that he had al- 
ways been subjected by his father to the most rigid 
discipline, and had been accustomed, by reason of 
such training, to yield him blind obedience.—RAINEY 
v. COMMONWEALTH, Ky., 40S. W. Rep. 682. 

30. CRIMINAL Law — False Entries by Banker.—A 
charge in an information, of having made or caused 
to be made a false entry in the account of an individ- 
ual with a bank on its books, is not sustained by proof 
that such an entry was in an account of such bank with 
such individual, designated in the account as ‘‘town- 
ship treasurer.’”—WILLIAMS V. STATE, Neb., 71 N. W. 
Rep. 313. 


31. CRIMINAL LAW—Instructions—Reasonable Doubt. 
—An instruction to ajury in a capital case that: “A 
reasonable doubt is not a mere whim, but it is sucha 
doubt as reasonable men may entertain, after a care- 
ful and honest review and consideration of the evi- 
dence in the case. It is a doubt founded in reason and 
coming from reason, or a doubt coming from reason, 
and which survives reasons,” is not erroneous.—PEO- 
PLE V. BARKER, N. Y., 47 N. E. Rep. 31. 


32. CRIMINAL Law—Interpreters.—The fact that on 
the trial, for murder, of a person unacquainted with 
the English language, the court declines to appoint an 
interpreter for the defendant in addition to the one 
furnished by the people, though the latter admits some 
unfamiliarity with the language spoken by the wit- 
nesses, does not entitle the defendant to a new trial, 
in the absence of evidence in the record of lack of 
ability or integrity in the interpreter who is sworn.— 
PEOPLE V. CONSTANTINO, N. Y., 47 N. E. Rep. 37. 


33, CRIMINAL LAW—Kidnapping.—Any place where a 
child has aright to be is its “residence” within Rev. 
St. 1894, § 1988 (Rev. St. 1881, § 1915), declaring guilty of 
kidnapping ‘‘whoever forcibly or fraudulently carries 
off or decoys from his place of residence, or arrests 
any person, with the intention of having such person 
carried away from his place of residence, unless it be 
in pursuance of the laws.’’—WALLACE V. STATE, Ind., 
47 N. E. Rep. 13. 

34. CRIMINAL LAW—Twice in Jeopardy.—A person is 
not put in jeopardy twice “forthe same offense” where 
he is acquitted on a charge of selling liquor to a minor 
and is subsequently tried for a sale without a license; 
the proof necessary to convict of the offense charged 
in the second prosecution not being sufficient to con- 
vict in the first prosecution, though the offenses were 
committed by one act.—STATE V. GAPEN, Ind., 47 N. E. 
Rep. 25. 

35. DAMAGES—Defective Streets—Remote Damages.— 
In action under Pub. St. ch. 52, § 18, against a city for 
an injury received by a defective street, plaintiff can- 
not recover for injuries received after the accident, 
when, in attempting to walk, her injured ankle failed 
her, and she fell, and broke her leg.—RAYMOND V. 
CITY OF HAVERHILL, Mass., 47 N. E. Rep. 101. 

36. DEEDs—Confirmation—Acknowledgment.—aA pro- 
vision in a confirmation of a deed, which was invalid 














for want of acknowledgment, that it is desired to 
make such deed valid from its date, includes the ip. 
tent to make it valid from the date of the confirmation, 
and hence the confirmation is a present conveyance 
of the land, though it be ineffective to validate the 
deed.—MONTGOMERY V. HORNBERGER, Tex., 408. W, 
Rep. 628. 

37. DEED AS MORTGAGE — Parol Evidence. — The 
grantor in a deed absolute on its face may show that 
it was intended to secure a debt, though a contempo- 
raneous written agreement between the parties pro. 
vided merely for a repurchase of the property by the 
grantor, and did not provide that the transaction 
should constitute a mortgage.—WIGGINS V. WIGGINS, 
Tex., 408. W. Rep. 643. 

38. DOwER—Assignment.—Dower should be assigned 
according to the statute in force at the husband’s 
death.—CAREY V. WEST, Mo., 40S. W. Rep. 661. 

39. DRAINAGE — Assessments — Lien.—The lien of a 
drainage assessment is created by the judgment con- 
firming the report of the commissioners, and not by 
filing the notice of the assefsment.—HAEFGEN V. STATE, 
Ind., 47 N. E. Rep. 28. 

40, EASEMENT—Division Fences—Adjoining Owners. 
—A person may use his premises for any lawful pur- 
pose, and may build thereon any structure which is 
not per se a nuisance, unless prohibited by ordinance 
or statute from so doing.—TRIPLEIT V. JACKSON, Kan., 
48 Pac. Rep. 931. : 

41. EVIDENCE—Secondary Evidence—Copy of Letter. 
—Where plaintiff testified that he wrote a letter to de- 
fendants, and took a copy in the course of his business 
and in accordance with his custom, by which he would 
naturally deposit the letter in the post office, directed 
and post paid, and a communication from defendants 
contained indications that they had received the let- 
ter, the copy was admissible on defendant’s failure to 
produce the original, though plaintiff could not say 
from memory that the letter,had been mailed.—McKaY 
v. MYERS, Mass., 47 N. E. Rep. 98. 


42. EXECUTION—Return—Redelivery.—An execution 
was issued and returned by the officer in no part sat- 
isfied. The clerk entered on the docket, ‘‘Execution 
returned.” Thereafter the clerk redelivered the ex- 
ecution to the officer, who obtained from the judgea 
certificate authorizing the arrest of defendant therein: 
Held, in the absence of statute, there was no objection 
to use the same execution without a reissue for that 
purpose.—GOLDIS V. GATELY, Mass., 47 N. E. Rep. %. 


43, FEDERAL COURTS.—Rev. St. § 914, providing that 
the practice and modes of proceeding in the federal 
courts shall conform as near as may be to the practice 
in the courts of record of the State within which such 
courts are held, does not disturb the settled law of the 
federal courts with respect to granting or refusing 
new trials, and a State statute providing thata new 
trial shall not be granted on account of the smallness 
of damages is not binding on a federal court.—HUGHEY 
v. SULLIVAN, U. 8S. C. C.,S. D. (Ohio), 80 Fed. Rep. 72. 


44. FEDERAL CouRTS—Circuit Courts of Appeals—Ju- 
risdiction.—A suit between citizens of the same State 
to enjoin the collection of a State tax on the value of 
patent rights, on the ground that the State statute au- 
thorizing the tax contravenes the federal constitution, 
is not a suit arising under the patent laws so as to give 
jurisdiction to the circuit court of appeals, but is one 
involving the validity of a State statute under the con- 
stitution of the United States, and must, therefore, be 
taken direct from the circuit court to the supreme 
court, under section 5 of the act of March 3, 1891.— 
HOLT v. INDIANA MANUFG. Co., U. 8.C.C. of ADDP+s 
Seventh Circuit, 80 Fed. Rep. 1. 

45. FEDERAL CourTs—State Decisions.—The decisions 
of the Supreme Court of Illinois tothe effect that am 
abutting lot owner in that State cannot stop the con- 
struction of a railroad in the street, that his remedy /8 
in damages, and that a proceeding to enjoin must be 
by the city or attorney general, are binding upon the 
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federal courts.—LOBENSTINE V. UNION EL. R. Co., U. 
g, 0. C. of App., Seventh Circuit, 80 Fed. Rep. 9. 

4. FixtoREs—Replevin. — In replevin for a building 
removed by defendant after selling the land to plaint- 
iff, it isa question for the jury whether the building 
was built and owned by defendant’s firm, so as to be 
removable, where defendant testified that it was, but 
thelandon which the building was erected, and that 
to which it was removed, belonged to him personally, 
and he stated to plaintiff that he owned the building, 
and gave a different reason to justify the removal.— 
BYRNES V. PALMER, Mich., 71 N. W. Rep. 331. 


47, FRAUDS, STATUTE OF—Another’s Debt.—An agree- 
ment by a vendor that a mechanic’s lien for materials 
to be furnished to the vendee should have priority 
over the vendor’s lien is not a promise to answer for 
the debt of another, within the statute of frauds.— 
TOWNSEND V. WHITE, Iowa, 71 N. W. Rep. 337. 


48. FRAUDULENT CONVEYANCES. — Where a creditor 
takes property of a debtor reasonably sufficient to pay 
a bona fide debt, the sale is valid, though the debtor 
may have intended to hinder other creditors to the 
knowledge of his grantee. — HEAD V. BRACHT, Tex., 40 
8. W. Rep. 630. 

49. FRAUDULENT CONVEYANCES—Evidence.—The fact 
that the lessee of a ranch, after surrender of his lease 
and the sale and delivery of chattels thereon to his 
lessors, Was employed on the ranch for afew days as 
foreman, does not conclusively show fraud against his 
creditors, his changed position being well known in 
the neighborhood. — ADAMS V. WEAVER, Cal., 48 Pac. 
Rep. 972. 

50. FRAUDULENT CONVEYANCES—Knowledge of Gran- 
tee—Evidence.—In an action of replevin to recovera 
stock of goods held by the sheriff under attachment, 
which the plaintiff claims to have p :rchased from the 
person against whom the attachment was issued, where 
the defense of the sheriff isthatthealleged purchase 
was fraudulent, it is error for the court to refuse to 
charge the jury that the defendant is not required to es- 
tablish the fraud by direct and positive proof, but that 
itmay be inferred from circumstances if sufficient to 
convince the jury of the fact of fraud. — MORSE V. Ry- 
LAND, Kan., 48 Pac. Rep. 957. 

51. HABEAS CORPUS—Federal and State Courts.—The 
United States courts will not, except, perhaps, under 
extraordinary circumstances, take jurisdiction, by 
means of the writ of habeas corpus, over proceedings in 
State tribunals, even though it is alleged that a cen- 
stitutional right is involved; and where such a ques- 
tion has been determined by the highest court in the 
State, upon the general allegation of an illegal impris- 
onment,the proper proceedings for review are fora 
writ of error to the Supreme Court of the United States. 
—IN RE LAWRENCE, U. S. D. C., N. D. (Cal.), 80 Fed. 
Rep. 99. 

52. HUSBAND AND WIFE—Gifts—Wife’s Separate Prop- 
érty.—A gift by a husband to the wife of the income to 
accrue from her separate property is, as between 
themselves, valid, as such income is reduced to pos- 
Session by her; the gift not being In violation of Rev. 
St. 1895, art. 2546, requiring that actual possession shall 
have come to and remained with the donee or one 
claiming under him.—BRuUCE Vv. Kock, Tex., 40 8S. W. 
Rep. 626, 

53. HUSBAND AND WIFE—Gift to Wife—Validity.—The 
married woman’s act being for the purpose of extend- 
ing, and not contracting or limiting, the rights of 
married women in this State, will not be: Held, to 
have abrogated the equitable rule which upheld gifts 
from husbands to wives, made when the husband was 
solvent, and which did not impair the existing rights 
of creditors.—FirsT NaT. BANK OF WAHOO V. HAVLIK, 
Neb., 71 N. W. Rep. 291. 

54. INJUNCTION — Exercise of Public Office. — Under 
Comp. Laws, § 4650, providing that an injunction shall 
not be granted to prevent the exercise of a public office 
ina lawful manner by the person in possession, in an 





action to determine title to office defendants will not 
be restrained from exercising control pending litiga- 
tion, where they have prima facie title, and injury to 
the State is not apparent.—STATE V. HERREID, 8. Dak., 
7LN. W. Rep. 319. 

55. INSOLVENCY—Preferences.—Under the Minnesota 
statute declaring void conveyances by ‘‘any insolvent 
debtor or a debtor in contemplation of insolvency, 
within 90 days of making an assignment,” it is neces- 
sary, beyond the fact of insolvency, to show an intent 
to give a preference, and also that the creditor knew 
or had reason to know of the insolvency. — MOORE v. 
AMERICAN LOAN & TrusT Co., U. 8. C0. C., D. (Minn.), 
80 Fed. Rep. 49. 

56. INSURANCE — ‘Accidental’? Damage — Flood. — A 
policy insuring against loss arising from ‘‘accidental” 
damage or destruction, except by fire or lightning, 
covers loss by flood.—HEY V. GUARANTORS’ LIABILITY 
INDEMNITY CO. oF PENNSYLVANIA, Penn., 37 Atl. Rep. 


57. INSURANCE—Taxation.—Sess. Acts 1895, p. 198, § 2, 
amending Rev. St. ch. 89 (General Insurance Law) art. 
6, § 5958, and providing for a taxon ‘‘premiums” re- 
ceived by foreign insurance companies on business 
done in Missouri, does not apply to companies doing 
business on the “assessment plan,’ under chapter 89, 
art. 3, which provides (section 5869) that companies 
doing business under its provisions shall not be sub- 
ject to any of the requirements of the general insur- 
ance law, except as provided in such article. — NORTH- 
WESTERN MASONIC AID ASSN. V. WADDILL, Mo., 408. 
W. Rep. 648. 


58. JUDGMENT—Pending Appeal — Evidence.—A judg 
ment from which an appeal is pending is not admissi-. 
ble in evidence as conclusive of the issue it involves.— 
BUCKNER V. LANCASTER, Tex., 40S. W. Rep. 631. 


59. JUDGMENT—Vacating. — There is no authority in 
the law foratrial court ata subsequent term to set 
aside ajudgment duly rendered, on account of mere 
error of law committed by the court; and, such order 
of vacation being void, the original judgment will be 
treated bythe appellate court as an existing and valid 
judgment, no exceptions to its rendition, and no pro. 
ceedings in error to reverse the same, having been 
taken. — PEIRSON V. BENEDICT, Kan., 48 Pac. Rep. 996. 

60. JUDGMENT BY DEFAULT — Vacating.—Before time 
to answer, defendant procured an order to take the 
deposition of the plaintiff,to enable him to draw the 
answer. By written stipulation, several continuances 
astothe deposition were entered into, and, by final 
stipulation, the taking of the deposition was continued 
indefinitely. Defendant meantime had not filed any 
answer: Held, thatajudgment by default after the 
last continuance, for failure to answer, was properly 
set aside, it being apparent that defendant intended to 
make a defense, and relied on the action of plaintiff in 
agreeing to the continuances aforesaid.—MCGOWAN V. 
KRELING, Cal., 48 Pac. Rep. 980. 

61. JUDICIAL NOTICE — Rules of Court. — The court 
cannot take judicial notice of the rules of trial courts. 
—CORNELIESON V. FOUSHEE, Ky., 408. W. Rep. 680. 

62. LANDLORD AND TENANT — Quiet Enjoyment. — A 
tenant of the third and fourth floors of a building, 
whose water supply is cut off, furniture injured by 
dust and lime, ingress and egress interfered with, caus- 
ing damage, by the landlord’s repairing the second 
floor, may recover from the landlord for breach of 
covenant of quiet enjoyment, irrespective of his negli- 
gence. — MCDOWELL V. HYMAN, Ual., 48 Pac. Rep. 985. 

63. LICENSE—Revocability.—A parol license from one 
lot owner in a town to another to pass a tile drain un- 
der the former’s lot for the purpose of draining the 
lot of the latter is revocable at the pleasure of such 
licensor. — PIFER Vv. Brown, W. Va., 27 S. E. Rep. 399. 

64. LIFE INSURANCE — Policy Payable to “Husband 
and Children.” — Under a policy of insurance payable 
to and for the sole and separate use and benefit of the 
**husband and children” of insured, the husband does 
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not take the proceeds of the policy under the statute 
of distribution as the surplus of the wife’s personality, 
but takes per capita with the four surviving children.— 
BELL V. KINNEER, Ky., 408. W. Rep. 686. 

65. LIMITATIONS — Husband and Wife. — The statute 
does not begin to run against a note executed by the 
husband to the wife until the husband’s death, though 
the money for which the note was given was, by virtue 
of an antenuptial agreement, the wife's separate es- 
tate.—BIGGERSTAFF’S ADMR. V. BIGGERSTAFF’S ADM’R., 
Ky., 40S. W. Rep. 671. 

66. LIMITATIONS — Part Payments. — Stockholders 
made an accommodation note for the benefit of the 
corporation, who was no party to the note, and whose 
credit the payee refused to accept, and received and 
turned the money over to it,and it was arranged at 
the time that the corporation should pay the note: 
Held, that payments made by the corporation with 
knowledge of the makers did not take the case out of 
the statute of limitations. — PATTERSON v. COLLIER, 
Mich., 71 N. W. Rep. 327. 

67. LIMITATION OF AUTIONS.—Limitations run against 
an action on a guardian’s bond from the time of the 
breach.—STATE V. PARSONS, Ind., 47 N. E. Rep. 17. 

68. MALICIOUS PROSECUTION — Evidence.—A prosecu- 
tion for feloniously taking timber from certain land 
was malicious where the right of defendant’s im- 
mediate vendors to recover of plaintiff the land, and 
value of timber cut, had been decided adversely to 
them ina suit to which defendant’s agent who pro- 
cured the arrest was a party. — PROCTOR COAL CO. Vv. 
MOSES, Ky., 40S. W. Rep. 681. 

69. MAaNDAMUS—Parties.—It is no defense to mandamus 
by one board of school commissioners against a rival 
board to obtain possession of the apartments and 
papers of the board that the same are in possession of 
a subordinate of defendant board.—HOOPER V. FARNEN, 
Md., 37 Atl. Rep. 430. 

70. MARRIED WOMEN—Assignments in Insolvency.— 
Goods assigned to plaintiff in insolvency belonged to 
the wife of the assignor, and had been bought by him, 
as her agent and statutory trustee, for use in a mercan- 
tile business of which she was the proprietor and he 
the manager. The wife had joined in requesting plaint- 
iff to act as trustee in insolvency, and both she and her 
husband had agreed with him on the terms on which 
he should act. The assignee took possession, and ren- 
dered valuable services till the goods were attached by 
creditors: Heid, that plaintiff had an equitable lien 
for his services, subject to the attachments, the wife 
having subjected the property to the lien for acts done 
at her request and for her benefit.—BELDEN Vv. SEDG- 
WICK, Conn., 37 Atl. Rep. 417. 

71. MASTER AND SERVANT—Assumption of Risk.—A 
pilot was furnished a state room, but was told that he 
might warm himself and rest in a small deck house 
used for charts. In such deck house there was a stove 
burning a patent fuel, and having no pipe to carry the 
smoke or gas from the room. The pilot was told to 
leave the door open, to avoid possible dunger from the 
fumes ofthe stove. While in the room, with the door 
partly open, he noticed no smoke or gas from the 
stove. He went to sleep there, leaving the door open, 
but it was afterwards closed by a fellow-servant, and 
the pilot was injured by aspbyxiation: Held, that the 
risk was assumed.—MURCH V. THOMAS WILSON’S SONS & 
Co., Mass., 47 N. E. Rep. ill. 

72. MASTER AND SERVANT—Asgumption of Risk.—The 
risk of explosion from pouring damp lead into molten 
lead is not so obvious as to be assumed as a matter of 
law by one who had worked three or four months ina 
cartridge factory, but had never melted lead, nor been 
warned of such risk.—REDMUND V. BUTLER, Mass., 47 N 
E. Rep. 108. 

73. MASTER AND SERVANT—Assumption of Risk.—A 
servant who continued to use a defective machine after 
notice of the defect, relying on the master’s promise 
to repair the same, did not assume therisk of an injury 
occurring one week after such promise was made.— 











East CHICAGO IRON & STEEL CO. V. WILLIAMS, Ind., 47 
N. E. Rep. 26. 

74. MASTER AND SERVANT—Assumption of Risk.—4 
promise to repair dangerous machinery when the 
work on hand was completed does not relieve an em. 
ployee from assumption of the risk until that time, 
and hence, to avail himself thereof, he must show that 
the injury occurred after the completion of the work, 
and within a reasonable time thereafter for such re- 
pairs.—STANDARD OIL CO. v. HELMICK, Ind., 47 N. E. 
Rep. 14. 

75. MASTER AND SERVANT—Defective Appliances.—A 
railroad company is not liable to an employee for in- 
juries occurring through defects in its switch tracks in 
its yards, without proof of actual knowledge upon its 
part of such defects, or proof of the existence of the 
same for such a length of time as that knowledge 
thereof may be inferred.—ATCHISON, T. & 8. F. R. Oo. 
v. SWARTS, Kan., 48 Pac. Rep. 953. 


76. MASTER AND SERVANT — Defective Appliances— 
Negligence.—Two ladders selected by plaintiff and his 
fellow-servants from a supply furuished by the em- 
ployer, and by them bound together for temporary use 
in house painting, are not part of the employer's 
“ways, works or machinery,” for injuries by defects in 
which he is liable under St. 1887, ch. 270.—McKar v. 
HAND, Mass., 47 N. E. Rep. 104. 


77. MASTER AND SERVANT—Negligence.— Where plaint- 
iff slipped while standing on a platform oiling the ma- 
chinery, the fact that the platform was slippery with 
oil and water is no ground for recovery if plaintiff fell 
for reason thereof, where the only negligence shown 
was that the supports of the platform were uneven, in 
consequence of which the plank slipped, throwing 
plaintiff from the platform.—ZIMMERMAN V. DETROIT 
SULPHITE FIBRE CO., Mich., 71 N. W. Rep. 321. 


78. MASTER AND SERVANT — Negligence—Burden of 
Proof.—In an action for death caused by defective ap- 
pliances, of which deceased had notice, the burden of 
proving that he protested against the same, and con- 
tinued in the service on defendant’s promise to repair, 
is on plaintiff.—ForD v. CuH1caGo, R. I. & P. Ry. 00., 
Iowa, 71 N. W. Rep. 332. 

79. MASTER AND SERVANT—Concurrent Causes.—Even 
though members of a switching crew, who start in mo- 
tion cars which collide with a road engine, injuring 
the fireman, be fellow-servants with him, the railroad 
is liable to him, if, but for improper grade of the track, 
and defective brakes, involving negligence of the rail- 
road, the cars would have either been under control, 
or would not have moved on the engine.—Missougl, E. 
& T. Ry. Co. v. Rains, Tex., 408. W. Rep. 635. 

80. MECHANIC’s LigEN—Waiver—Priority.—As an a 
taching creditor is not a purchaser for value, one who 
asserts a mechanic’s lien after the levy of the attach 
ment is entitled to priority, though he had prior thereto 
taken other security, such security, which he was 
induced to accept by the fraud of the debtor, having 
proved to be worthless.—NORTON’S ASSIGNEE V. HOPS 
MILLING, MINING & LUMBER Co., Ky., 40 S. W. Rep. 6% 

81. MINING—Action to Try Title.—A complaint in the 
nature of trespass to try title to a mining claim, which 
avers ownership, right of possession, and the tact of 
possession, and entry by defendant without consent of 
plaintiff, his mining thereon, and threat to continue 0 
mine, and damages done by reason of the defendant's 
acts, states a good cause of action.—McKar V. Me- 
DOUGAL, Mont., 48 Pac. Rep. 988. 

82. MORTGAGE.—A junior mortgage was foreclosed, 
and sale had thereunder, without making the first 
mortgagee a party, and in a foreclosure by the first 
mortgagee the junior mortgage was adjudged @ 
lien. Onreview the first mortgage was held yoids# 
against the junior mortgagee, and valid as against the 
mortgagors: Held, that the first mortgagee was Dit 
cluded by the adjudication on review from any in 
in the property as against the second mortgage@— 
TATE V. HAMLIN, Ind., 47 N. E. Rep. 5. 
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98. MORTGAGES—Liability of Mortgagor’s Vendee.—A 
grantee of land is not directly liable to his grantor’s 
mortgagee, at law or in equity; and the only remedy 
ofthe mortgagee against such grantee is by bill in 
equity, in the right of the mortgagor and grantor, by 
yirtue of the right in equity of a creditor to avail him- 
self of any security which his debtor holds from a third 
person for the payment of the debt.—GREEN V. TURNER, 
U.S. 0. C., E. D. (Wis.), 80 Fed. Rep. 41. 


. MORTGAGE—Tender—Acts Excusing Tender.—Un- 
der Civ. Code Cal., § 1511, subd. 3, two things are neces- 
sary toexcuse atender: (1) An act of the creditor, in- 
tended or naturally tending to induce the debtor not to 
make it, and (2) the effect thereof in actually inducing 
him to withhold it; and, ifthe debtor was not prepared 
to make a tender, the creditor’s act does not excuse 
him.—SANFORD V. SAVINGS & LOAN Soc., U. 8. C. C., N. 
D, (Cal.), 80 Fed. Rep. 54. 


%. MORTGAGE FORECLOSURES—Waiver of Interest.— 
When a suit for the foreclosure of a mortgage has 
been commenced, based on a default in payment of in- 
terest, the cause of action does not fail, and the right 
to maintain the suit is not waived, by the mortgagee’s 
acceptance of interest, paid by a receiver of the prop- 
erty out of its current earnings, while other install- 
ments of past-due interest remain unpaid .—AMERICAN 
Loan & Trust CO. v. UNION DEPOT Co.,U.8.C.C.,D. 
(Wash.), 80 Fed. Rep. 36. 


8. MUNICIPAL BONDS—Form.—A city has no power 
toissue bonds payable in “gold coin of the United 
States” (in conformity with the ordinance submitting 
the matter to the voters, and the notice of election), 
instead of in “gold coin or lawful money of the United 
States,” as required by Act March 1, 1893 (St. 1893, p. 
61).—MURPHY V. CITY OF SAN LUIS OBISPO, Cal., 48 Pac. 
Rep. 974. 


87. MUNICIPAL CORPORATIONS—Negligence—Defective 
Streets—Proximate Cause.—Where a hole was negli- 
gently permitted to exist in the traveled portion ofa 
street, and, while plaintiff was exercising ordinary 
care, his mules, which were gentle, took momentary 
fright ata locomotive exhausting steam, and shied, 
sothat one of the wheels dropped into the hole, and 
plaintiff was thereby thrown from the wagon] and in- 
jured, the city was liable, though its neglect was not 
the sole cause of the injury.—VOGELGESANG V. CITY OF 
8t. Louis, Mo., 408. W. Rep. 653. 

88. MUNICIPAL CORPORATION — Ordinance — Prosecu- 
tion.—Where one convicted before a police magistrate 
of violating a liquor ordinance appeals to the county 
court, which tries the case de novo, the court will not 
take judicial notice of the ordinance, but it must be 
proved, before the penalty prescribed can be imposed. 
ee Vv. CITY OF PUEBLO, Colo., 48 Pac. Rep. 


89. MUNICIPAL CORPORATIONS—Power to Issue Bonds 
—Restrictions.—Rev. St. 1895, ch. 5, art. 486, restricting 
the issuance of municipal bonds for permanent im- 
provements to such an amount as can be paid, includ- 
ing annual interest, by a tax of one-fourth of 1 per 
cent. on all taxable property, applies to all cities alike; 
and chapter 4, art. 466, authorizing cities to issue bonds 
to any amount not exceeding 6 per cent. of the value 
ofthe taxable property, only applies when the tax 
Specified in article 486 will pay interest on the bonds 
4s it falls due, and will create a sinking fund sufficient 
to pay said bonds at their maturity.—O1Ty OF PALES- 
TINE V. ROYALL, Tex., 40S. W. Rep. 621. 

%. NATIONAL BANKS—Taxation.—In the administra- 
tion of our tax laws, the holder of national bank shares 
has no right, under the statutes, State and national, 
to deduct his legal, bona fide debts from the value of 
such shares, but he is legally bound to pay tax upon 
the assessed value of such shares without deduction 
on account of such debts.—CHAPMAN V. FIRST NAT. 
BANK OF WELLINGTON, Ohio, 47 N. E. Rep. 54. 

91. NATIONAL BankKs—Usury—Recovery.—Rev. St. U. 
8. § 5198, providing that the taking by a national bank 











of a greater rate of interest than that allowed by law 
shall work a forfeiture of all the interest, and that one 
paying such greater rate may recover back “twice the 
amount of the interest thus paid,” authorizes a recov- 
ery of twice the amount actually paid, and not twice 
the difference between the legal rate and that actually 
paid.—COLGIN V. OlTy NaT. BANK OF GATESVILLE, Tex., 
40 8. W. Rep. 634. 


92, NUISANCE—Gas Wells—Injunction.—A plant for 
manufacture of brick and tiling, even with a gas well 
on the property for supplying fuel, is not a nuisance 
per se.—WINDFALL MANUFG. CO. V. PATTERSON, Ind., 47 
N. E. Rep. 2. 


98. NUISANCE—Injunction.—A public nuisance can be 
enjoined by individuals only when they show that they 
will receive injury distinct from that suffered by the 
public.—BECKHAM Vv. Browy, Ky., 408. W. Rep. 684. 


94. OFFICE AND OFFICERS—Circuit Judges—Term of 
Office.—Under Rev. St. 1889, § 8276, providing that va- 
cancies in the office of judge of a court of recordshall 
be filled by appointment by the governor, “until the 
next general election held after such vacancy occurs, 
when the same shall be filled by election for the resi- 
due at the unexpired term,’ the term of office of an 
appointee expires on the election of a successor, and 
is not extended by the fact that his commission re- 
cites that he shall hold until his successor qualifies.— 
STATE V. PERKINS, Mo., 408. W. Rep. 650. 


95. PLEADING RES JUDICATA.—A plea of former judg- 
ment on the same cause of action in bar of the plaint- 
iff’s suit, replicd to by ‘‘No such judgment,” should 
be tried by the court by an examination and inspection 
of the record, and it is improper to submit the same to 
a jury.—Davis v. TRUMP, W. Ya., 278. E. Rep. 397. 


96. PRINCIPAL AND SURETY — Evidence.—Where the 
admissions of the principal are made in the course of 
the performance of the business for which the surety 
is bound, so as to become a part of the res geste, they 
are evidence against the surety.—LANCASHIRE INSs. Co. 
v. CALLAHAN, Minn., 71 N. W. Rep. 261. 


97. PUBLIC Lanps—Homestead Entry.—A settler who 
has entered public lands under the provisions of the 
United States homestead law has from the date of 
such entry an inchoate title, which is, in a legal sense, 
property, and subject to defeat only by his failure to 
comply with the conditions imposed by the act of 
congress.—CULBERTSON IRRIGATING & WATER-POWER 
Co. v. OLANDER, Neb., 71 N. W. Rep. 298. 

98. QUIETING TITLE — Evidence.—In a suit to quiet 
title by a purchaser of land sold on execution under 
a judgment in an attachment suit, the production of 
the judgment, execution, and sheriff's deed makes a 
prima facie case, as against the judgment debtor, with- 
out showing that the latter had an interest in the land 
at the date of the attachment or of the sale.—REILLEY 
Vv. WRIGHT, Cal., 48 Pac. Rep. 970. 

99. RAILROAD COMPANY—Condemnation Proceedings. 
—In condemnation proceedings for opening a street, a 
petition which stated that the ordinance under which 
it was filed provided for extending the street across 
the right of way of defendant railroad company, and 
prayed that compensation be made “for said private 
property,” sufficiently showed that such property be- 
longed to a railroad company and was part of its right 
of way.—ILLINOIS CENT. R. CO. V. VILLAGE OF LOST- 
ANT, Ill., 47 N. E. Rep. 62. 

100. RAILROAD COMPANY—Injury to Licensee—Dan- 
gerous Premises.—A licensee crossing the track of a 
railroad company at a place other than the public 
crossing, for his own convenience, cannot recover for 
injuries received by falling over a semaphore wire 
along the track.—CLARK V. MICHIGAN CENT. R. Co., — 
Mich., 71 N. W. Rep. 328. 

101. RAILROAD COMPANY — Negligence.—Although a 
railway company possesses the right to the use of its 
track across a public highway, the public still re- 
tain its right to use such;crossing as a highway, and in 
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the proper use thereof the traveler is not a trespasser. 
—KLoTz v. Winona & ST. P. R. CO., Minn., 71 N. W. 
Rep. 257. 

102. REMOVAL OF CAUsSE—Separable Action.—A bill 
by a creditor to enjoin an execution sale of the insolv- 
ent debtor’s property, set aside the levies, and subject 
the property to the claims of all the creditors, pro rata, 
is not a separable action within the removal acts.— 
TURNBULL WAGON Co. Vv. LINTHICUM CARRIAGE Co., U. 
8.0. C., N. D. (Ohio), 80 Fed. Rep. 4. 

108. RES JUDICATA — Pleading.—In pleading the de- 
fense of res judicata, it is sufficient to state, without 
giving details, that the facts alleged in the complaint 
in the former action were the same facts set forth in 
the complaint in the pending action.—WHITCOMB V. 
Harpy, Minn.,71 N. W. Rep. 263. 

104. STATES—Boundaries—Riparian Rights. — Where 
the evidence shows that the main channel of the Mis- 
sissippi river has been between the island in contro- 
versy and the Missouri shores since 1847, and deeds 
conveying portions of the island in controversy de- 
scribed it as being situated in Illinois, the evidence 
was sufficient to show that the island wasa part of 
Illinois.—PRESIDENT, ETC., OF KASKASKIA V. MCCLURE, 
Ill., 47 N. E. Rep. 72. 

105. TAXATION—Enforcement.—Under Pub. Acts 1893, 
No. 206, § 47, as amended by Pub. Acts 1895, No. 229, 
providing that, on failure of “any person” to pay a tax 
assessed, it may be collected by seizing the personal 
property of such person, personal property of a rail- 
road company is subject to seizure on failure of the 
railroad to pay its tax. — CHICAGO & N. W. Ry. Co. v. 
ELLSON, Mich., 71 N. W. Rep. 324. 

106. TAXATION—Taxable Property.—Under a lease of 
piers in the city of New York, providing that the 
lessee, during the term, should erect on the piers a 
shed, which was “to become the property of’ the 
lessee ‘‘on the expiration of this lease,’’ the shed 
erected in conformity therewith is the property of 
the city during the term, and cannot be assessed for 
taxation as the property of the lessee.—PEOPLE V. 
BARKER, N. Y., 47 N. E.Rep. 46. 

107. TAXATION—Undervalued or Omitted Property.— 
Gen. Laws 1893, ch. 151, provides forthe taxation of 
property undervalued or unlawfully omitted from as- 
sessment, and for reassessment where there has been 
a gross undervaluation of such property: Held, that 
such law is constitutional.—IN RE TAXES FOR ITASCA 
County, Minn., 71 N. W. Rep. 265. 


108. TAXATION OF OREDITS — Residence of Owner.— 
Under Tax Law, § 3 (Rev. St. 1894, § 8410), which provides 
that “all property within the jurisdiction of this State, 
not expressly exempted, shall be subject to taxation ;” 
and sections 51, 53, by which credits are classed as per- 
sonal property,—bonds, notes, stock, etc., within the 
jurisdiction of the State, are taxable without regard to 
where the debtor lives, or wherethe debt was con- 
tracted.—BUCK V. MILLER, Ind., 47 N. E. Rep. 8. 


109. TELEGRAPH @OMPANIES — Rules—Negligence.—A 
failure to deliver a message cannot be justified bya 
rule making one mile the limit of free delivery, where 
the rule was not enforced in the conduct of the tele- 
graph company’s business atthe point to which the 
message was addressed.—WESTERN UNION TEL. Co. v. 
Calin, Tex., 40 8. W. Rep. 624. 

110. Towns—Defective Highway.—A notice to a town 
of injuries received, and of a claim therefor, caused by 
defects ina highway, given under St. 1887, ch. 270, § 3, 
in the following language: “I hereby give notice that 
Ihold the town of N responsible for serious injuries 
sustained by my wife,’’—is sufficient notice to authorize 
a suitby the wife for such injuries.—Higeins v. IN- 
HABITANTS OF NORTH ANDOVER, Mass., 47 N. E. Rep. 
85. 

111. TRADE-MARKS — Test.—The test of infringement 
is whether the alleged infringing article is so dressed 
that it is likely to deceive persons of ordinary intelli- 
gence, inthe exercise of the slight care ordinarily be- 





stowed in purchasing an article, to mistake one man’s 
goods for the goods of another.—STERLING REMEDY 
Co. v. EUREKA CHEMICAL & MANUFACTURING O0., U. 8, 
C. C. of App., Seventh Circuit, 80 Fed. Rep. 105. 

112. TRESPASS BY OFFICER — Damages.—One who de- 
livers to an officer a valid writ, without direct service, 
will not,except in case of subsequent ratification, be 
liable for torts committed by such officer while en- 
gaged in the execution thereof.—TEEL V. MILES, Neb., 
71 N. W. Rep. 296. 

113. TRUSTEES—Investments.—A testamentary trustee 
empowered to invest the trust funds in some safe ge. 
curity, with power to reinvest, is not liable for loss if 
he acts in good faith and with diligence, and in a way 
that a court of equity would have approved under the 
circumstances as the trustee honestly believed them to 
be.—GILBERT V. KOLB, Md., 37 Atl. Rep. 423. 


114. VENDOR’S LIEN — Limitation.—Where a deed re- 
serves a vendor’s lien, limitation does not run against 
a recovery of the land by the holder of the unpaid pup 


-chase-money note, who has purchased the vendor’s in- 


terest inthe land, though the note is barred, unless 
the vendee has repudiated the title acquired from the 
vendor, and given notice that he holds the land ad- 
versely.—JOHNSON v. LOCKHART, Tex., 40 S. W. Rep, 
640. 


115. VENDOR AND PURCHASER — Assumption of Mort- 
gage—Mistake.—Where, by mistake or fraud, an agree- 
ment to assume a mortgage is incorporated in a deed 
without the knowledge of the grantee, and is promptly 
disaffirmed by him, he cannot be held to the undertak- 
ing by the mortgagee.—BOGART V. NOBLE, Mich., 71 N. 
W. Rep. 320. 

116. VENDOR AND PURCHASER — Pre-existing Debt— 
Bona Fide Purchaser.—Where land is conveyed in sat- 
isfaction of a debt due from the grantor to the grantee, 
who is ignorant of an equity in the land in favor ofa 
third person, the enforcement of that equity would 
not revive the grantor’s indebtedness, and hence the 
grantee is as much a bona fide purchaser as if he had 
paid cash.—ADAMS V. VANDERBECK, Ind., 47 N. E. Rep. 
24. 

117. WATERS—Riparian Owners.—The owner of a mill 
dam cannot complain that an upper riparian owner 80 
uses the water asto expose his dam tothe sun, the 
operation of his mill not being impeded.—LOUISVILLE 
& N. R. Co. v. BEAUCHAMP, Ky., 408. W. Rep. 679. 

118. WILLS — Beneficiaries—Certainty.—S, by his last 
will, directed that, after his funeral expenses, etc., 
were paid, the residue of his estate, both real and per- 
sonal, be given equally between the three following 
benevolent causes, viz.: Home missions, foreign mis- 
sions, and the American Bible Society; that is, to the 
trustee of each of the above causes. He meant the 
home and foreign missions of the Southern Presby- 
terian Church: Held, that said bequests are void, on 
account of the uncertainty of the beneficiaries.—PAck 
v. SHANKLIN, W. Va., 2758. E. Rep. 389. 

119. WI1LL—Construction.—Under a devise of land by 





a testator to his daughter, to “descend” at her death to 
her children, and at their death to “revert to my son, 
whol appoint by lawful attorney andI cause him to 
be interested for the valuable consideration of one 
dollar to cause to be made and kept in possession of 
my daughter, and at her death to descend to her chil- 
dren,” the children of the daughtey upon her death 
took the fee in remainder, which upon their death 
passed to their heirs, and not to the heirs of the tes 
tator’s son.—CALMES V. EUBANK, Ky., 40S. W. Rep. 669. 


120. WITNESS—Insane Persons—Competency.— Where 
one who has been adjudged to be insane is offered a8 4 
witness, the inquiry for the court on the preliminary 
examination is limited to his understanding of the ob- 
ligations of an oath and ability to comprehend the ex 
amination as a witness, and, if he can stand this test, 
the effect of his alleged insanity upon his credibility is 
for the jury.—WRIGHT V. SOUTHERN EXP. Co., U. 5. 0: 
C., W. D. (Tenn.), 80 Fed. Rep. 85. 
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